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Court of Appeals of the District of Columbia 

No. 4G90. 

Joy Floral Company, Appellant, 

vs. 

Commissioner of Internal Revenue, 

i 7 


1 United States Board of Tax Appeals. 

I 

Docket No. 8986. 

Appeal of Joy Floral Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Taxpayer: Harry Freidman, Esq. 

For Commissioner: Jos. Iv. Moyer, Esq. 

Docket Entries. 

Date. 

1925. 

Nov. 11. Petition received and filed. 

“ 14. Copy of Petition served on Solicitor. 

“ 14. Notification of receipt mailed taxpayer. 

Dec. 2. Answer filed by Solicitor. 

“ 4. Copy of Answer served on taxpayer—assigned to 

General Calendar. 

“ 19. Application to take depositions filed by taxpayer. 

“ 28. Motion for leave to file amende^ petition, with 

amended petition filed by taxpayer. 

“ 30. Application to take depositions fil^d by taxpayer. 
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Date. 

1926. 
Jan. 2. 

44 16. 
4 4 23. 


44 30. 
Feb. 2. 


44 19. 


Mar 


44 20 . 

44 20 . 


Apr. 6. 


May 5. 

Nov. 22. 

1927. 
Feb. 2. 

44 25. 
Mar. 4. 


Order to take depositions signed and filed. Both 
sides notified. 

Copy of amended petition served on Solicitor. 

Answer to motion to amend filed by Solicitor (Ob¬ 
jections). 

Depositions filed. Copy served. 

Copy of depositions of T. II. Joy and Miss E. 

Baldwin served on Solicitor. 

Ordered copy of objections served on taxpayer 
and that motion for leave to amend be set down 
for argument 3/8/26. Signed and filed. Both 
sides notified. 

Brief, findings and argument on motion to dis¬ 
miss—filed by taxpayer. 

Copy of brief, findings and argument served on 
Solicitor—taxpayer notified. 

Hearing had (Motion Div.) before Mr. Arundell— 
motion for leave to amend petition—granted. 

Ordered—leave to file be granted and Commis¬ 
sioner shall have 20 days to answer, signed and 
filed—Both sides notified. 

Answer filed bv Solicitor. 

%/ 

Motion to save objections to the filing of Amended 
Petition for purpose of record—filed by So¬ 
licitor. 

Copy of Answer served on taxpayer—assigned to 
General Calendar. 

Answer to Solicitor's motion of March 20, filed 
by taxpayer. 

Copy of motion served on Solicitor—Taxpayer 
notified. 

Hearing date 2/1/27. 

Hearing had before Mr. Phillips on merits. 
Briefs due in 45 days. 

Transcript of hearing of 2/25/27 filed. 

Brief filed by taxpayer. 
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ldered (Mr. 


Date. 

1927. j 

Mar. 17. Motion for an extention to 3/28/27 !to file brief, 
filed by General Counsel. 

“ 17. Granted—Both sides notified. 

“ 28. Brief filed by General Counsel. 

July 29. Findings of Fact and opinion re: 

Phillips). Decision will be entered for the re¬ 
spondent. Sternhagen concurs iif the result. 
Both sides notified. 

Aug. 8. Order of redetermination signed and filed. Both 
sides notified. 

“ 10. Motion to amend findings of fact filed by tax- 

I 

payer. 

“ 10. Granted—Both sides notified. | 

Dec. 6. Stipulation for review by Court of Appeals of 
District of Columbia filed. 

6. Petition for Review by Court of Appeals of Dis¬ 
trict of Columbia, with assignmei 
designation and proof of service 
payer. 

6. Supersedeas bond for $8,500 approved and 
ordered filed. 


< i 


juts of error, 
filed bv tax- 


i i 


i 

Now, December 28, 1927, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tkx Appeals. 
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3 United States Board of Tax Appeals, Dee. 28, 1925. 

Docket No. 8986. 

Joy Floral Company, Nashville, Tenn. 

Amended Petition. 

4 United States Board of Tax Appeals. 

Docket No. 8986. 

Appeal of Joy Floral Co., Nashville, Tenn. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue as 
set forth in his deficiency letter (IT:CA:2331-9 60D) dated 
September 18, 1925, the date of mailing September 18, 1925, 
and as the basis of its appeal sets forth the following: 

1. The taxpayer is a corporation engaged in business as 
florist, with its principal office at Nashville, Tennessee. 

2. The deficiency letter was dated September 18, 1925 
and it was mailed on Scjitember 18, 1925. (See copy of de¬ 
ficiency letter which is attached hereto.) 

3. The taxes in controversy are corporation income and 
profits taxes for its fiscal years ended July 31, 1919, July 
31,1920 and July 31, 1921 and amount to $4,023.86. 

4. The determination of tax contained in said deficiency 
letter is based upon the following errors: 

(a) In 1920 the company paid the sum of $4,156.25 as 
premium on life insurance policies that it was required to 
take out on the lives of its officers as additional security 
for a loan made to the taxpayer. This item was charged to 
a fixed account called “Life insurance” and was not closed 
into profit and loss for 1920 and the Internal Revenue 
Bureau did not allow this item as a deduction from the tax¬ 
able net income for 1920. 

In 1921 the taxpayer paid out the sum of $3,753.50 as 
premium on insurance policies that the taxpayer was re¬ 
quired to take out on the lives of its officers as additional 
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security for a loan made to the company ai^d it charged 
this item of $3,753.50 to its profit and loss accjount, but the 
Internal Revenue Bureau did not allow it as a deduction 
from its taxable net income for 1921. 

5 ( b ) The Commissioner of Internal Re venue is pro¬ 

posing to assess additional tax against the taxpayer 
for its fiscal year ended July 31, 1919 at a time when the 
Internal Revenue Bureau is barred by the Statute of Limi¬ 
tations. 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

(a) In the spring of 1920, the Department issued a ruling 
which was known as Office Decision 396 2 C\ B. page 104 
which held that 

“A taxpayer who borrowed money for business purposes 

and was required to take out life insurance iii favor of the 

lender or as security for the loan, is entitled jto deduct the 

premiums paid for such insurance as a business expense. 
• * # > > 

This ruling was given wide prominence by the press 
throughout the country and banks and others whose busi¬ 
ness it is to make loans, began to require such insurance 
policies as additional collateral for loans, i^fter this rul¬ 
ing was made in 1920, it became necessary foi" the taxpayer 
to borrow $65,000.00 with which to enlarge it$ plant and it 
was required to take out insurance on the lives of its offi¬ 
cers, made payable to the lender, as additional security for 
the loan. 

In the fall of 1920, the Internal Revenue Bureau issued 
another ruling known as Office Decision 711 3 0. B. page 139 
which sustained its original ruling and qualified it with 
this statement 

“The policy must have been taken out for the sole purpose 
of using it as security for the loan. * * * ” 

In the spring of 1921, the Internal Revenue Bureau is¬ 
sued another ruling known as Office Decisiojti 843 4 C. B. 
page 123, which stated in part, j 

“In case a loan is renewed for the full amounj, and a policy 
of insurance taken out in favor of the lender for the ex- 
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press purpose of securing the loan is continued as se¬ 
curity, the premium paid thereon by an individual tax¬ 
payer is deductible as a business expense under the same 

conditions applicable in the case of the original loan. 
# * * 11 

In the fall of 1921, the Internal Revenue Bureau again 
sustained its original ruling that such premiums were de¬ 
ductible (Office Decision 1011-5 C. B. page 119) stating, 

6 44 A taxpayer borrowed from the bank without col¬ 

lateral a sum of monev for use in his business. Sub- 
sequent to receiving the loan he was required by the bank 
to take out term insurance to protect the loan, which was 
done. It was held that since the insurance was taken out 
by the taxpayer for the sole purpose of protecting the bank 
from which he had procured a loan, the premiums paid on 
the policy constitute an allowable deduction over though the 
insurance was not taken out until after the loan had been 
completed. * * *” 


The taxpayer i maintains that the above rulings of the 
Internal Revenue Bureau were not inconsistent with the 
literalism of Section 234 (u) (1) of the Revenue Act of 1918 
and 1921. 

The taxpayer maintains that the original decision that 

4 4 The taxpayer who borrowed money for business purposes 
and was required to take out life insurance in favor of the 
lender or as security for the loan, is entitled to deduct the 
premiums paid for such insurance as a business expense. 


*n 


was in force for at least two years and that the taxpayer 
contracted for the life insurance in question upon the faith 
of the Internal Revenue Bureau’s ruling that the premiums 
were deductible as a business expense. 

(/>) The taxpayer had established July 31, as the close 
of its fiscal year and it filed its income and profits tax re¬ 
port for its fiscal year ended July 31, 1919 within the time 
prescribed by law or by October 15, 1919. The five year 
period within which the Internal Revenue Bureau may le¬ 
gally make an assessment against the taxpayer therefore 
expired on October 14, 1925. 
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INUE. 


The Internal Revenue Bureau in its letter idated Novem- 

i 

ber 1, 1924, date of mailing November 3, 1924, called on the 
taxpayer for a waiver for its fiscal year elided July 31, 
1919 and the taxpayer filed such waiver in j the month of 
November, 1924. The Internal Revenue Bureau again 
called on the taxpayer on July 15, 1925 for a jwaiver for its 
fiscal year ended July 31, 1919 and the taxpayer filed an¬ 


other waiver for that year during the month 
The taxpayer maintains however that both of 


of July 1925. 
these waivers 


trade or busi- 


were filed after the five year period specified in the Stat¬ 
ute of Limitations had expired and that such waivers are 
therefore null and void and that the tax capnot legally be 
assessed against the taxpayer. 

6. The taxpayer in support of its appeal relies upon the 
following propositions of law: 

7 (a) Section 234 (a) (1) of the Revenue Acts of 

1918 and 1921 provide that a corporation may deduct 
all of the ordinary and necessary expenses pqid or incurred 
during the taxable year in carrving on any 

O v * Q * 

ness. 

(b) Decision of the United States Supreme Court in 
the case of 

United States vs. Alabama Great Southern Railroad 
Co. (142 U. S. 615). 

(<;) Section 277 (a) (2) of the Revenue Act of 1924 pro¬ 
vides that income, excess profits and war profits taxes im¬ 
posed by the Revenue Act of 1918 and by any such act as 
amended shall be assessed within five years after the return 
was filed. 

Wherefore, the taxpayer respectfully prays that this 
Board may hear and determine its appeal. 

Respectfnilv submitted, 

JOY FLORAL COMPANY, 
ByTHOS. H. JOYJ 

President. 

State of Tennessee, 

County of Davidson: 

T. H. Joy, being duly sworn, says that lip is president 


of the above named corporation; that he has 


going petition and is familiar with the statement therein 


contained and that the facts therein staled a 


read the fore- 


ire true except 
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sue]) facts as are stated to be upon information and belief 
and those facts he believes to be true. 

THOS. H. JOY. 

Signed and sworn to before me this 2G day of Dec., 1925. 
[Seal Elbe Baldwin, Notary Public, Davidson Co., 
Tenn. Com. expires Jan. 7, 1929.] 

i EFFIE BALDWIN, 

Notary Public . 

My Commission expires-,-. 
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Treasury Department, Washington. 
Office of Commissioner of Internal Revenue. 


Sept. 18, 1925. 

IT :CA.2331-9 GOD. 

Joy Floral Company, 

Sixth and Church Streets, 

Nashville, Tennessee. 

Sir : 

The determination of your income tax liability for the 
fiscal years ended July 31, 1919 to July 31, 1921, inclusive, 
pursuant to an examination of your books of account and 
records, discloses a tax amounting to $4,023.86 as shown in 
the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the date 
of mailing of this letter within which to file an appeal to the 
United States Board of Tax Appeals contesting in whole 
or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to appeal 
to the United States Board of Tax Appeals and has not 
done so within the 60 days prescribed and an assessment 
has been made, or where a taxpayer has appealed and an 
assessment in accordance with the final decision on such 
appeal has been made, no claim in abatement in respect of 
any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 


STATEMENT 


IT:CA:2531-9-6QD 


In re: Joy Floral Company, 

Sixth and Church Streets, 


Year 


Fiscal year ended 
July 31, 1919 
Fiscal year ended 
July 31, 1920 
Fiscal year ended 
July 31, 1921 

Net deficiency 


1919 


Surplus at beginning of year, 
Nashville 

Less: Deficit Chattanooga 

Net surplus at beginning of year 


Surplus at end of year, 
Nashville 
Chattanooga 

Net gain per books 

(1) Donations 

(2) Income Tax 

(3) Depreciation 


Less: 

(4) Appreciation 
Net income adjusted 


•‘Si 


Invested Capital 


Capital Stock 
Premium on stock 
Contingent reserve 
Profit and loss Nashville 


No. 4690 Joy Floral Company, 

vs. Appellant, 


Deficie 

ncy In Tax 

£*i 

v-i 

,979.86 

1 

,745.46 


298.54 

& 

L023.83 


£>38,770.10 


2,357.34 


§36,412.26 

.34 


.52 

78,283.06 


§41,870.80 

.05 


.11. 


.27 

3,471.43 


$45,342Y&3 


10,000.00 


§35,342.23 

• 

$40,000.00 


16,000.00 


12,219.32 


38,770.10 


5T36TS237Z5 

) 


) Page N< 

>. ? 

) 



STATEMENT 


In re: Joy Floral Company. 

Brough t forward 

Less; Deficit at Chattanooga Branch 

Inves ted capital as shown by books as 
at august 1, 1918 

Add: 

(1) Cash surrender value of 

insurance policy 

(2) Depreciation restored 


Less: 

(5) Premiums paid on life in¬ 
surance policies $12,359.01 

^4) Excess book value over cost 


of assets 

(5) Preceding years tax: 

$482.60 X .55068 = $265.75' 
157.08 X .04657 * 7.32 

5639.68 

(6) Difference in branch ac¬ 

counts 

(7) Reserve for depreciation 


13,867.29 


273.07 


1,051.62 

15.743.66 


(8) Inadmissibles, 

.0054 of $83,838.11* 

Invested capital, adjusted 

Excess Profits Credit 


$106,989.42 

2,357.84 

104,631.58 


6,560.00 

15.941.18 

$125,132.76 


41,294.65 
$ 83,838.11 
452.75 
$ 83,385.38 


Q% of invested capital 
Exemption 


$6,670.83 

3,000.00 


$9,670.83 


War Profits Credit 


10$ of invested capital 8,338.54 

Exemption 3,000.00 

11,338.54 
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STATEMENT 


In re: Joy Floral Company. 

Computation of Tax. 
Excess Profits Tax 
1918 Rates 


% of 


Capital 

Income 

Credit 

Balance Rates 

Tax 

20 

$16,677.08 $9,670.84 

$7,006.25 

30# 

| 

$2,101.88 

i 


Balance 

18,665.15 


18,665.15 

65# 

12,132.35 


Total 

$35,342.23 

$9,670.34 

25,671.40 

$ 

14,234.23 




War Profits Tax 




Net 

Les3 

Income 
: Credit 


$35,342.23 

11,338.54 




Taxable 

at 80# 


$24,003.69 




Tax at 80# 

Less: Excess profits 

tax 

$19,202.95 

14,234.23 




War profits tax 




4,968.72 


Total profits tax, 1918 rates 


j 

19,202.95 




1919 Rates 

i 



# of 
Capital 

Income 

Credit 

Balance Rate 

Tax 


20 

$16,677.08 

$9,670.83 

$.7,006.25 

20# 

$1,401.25 


Bala_nc_e_ 

18,665.15 


18,655.15 

A°sL 

i 

i 

I 

7.466.06 


Total 

$35,342.23 

$9,670.33 

25.671.40 

$8,867.31 




1918 Rates 

, Section 302 




I 


Income _C redit _ Balance 

$20,000.00 $3,000.00 $17,000.00 

15,342.23 _1 5,342 .25 

$35,342.23 $3,000.00 $32,342.23 


Rate 


30# 

80# 


Tax 


$ 5,100.00 
p.2,273.78 

$17,373.78 


No. 4690. Joy Floral Company, ) 

vs. Appellant, ) 

Commissioner of Internal Revenue*) 
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b No.// 


STATEMENT 


In re: Joy Floral Company. 

1919 Rates. Section 302 

Income Credit Balance Rate Tax 


$20,000.00 $3,000.00 

15,342.23 i 

$35,342.23 $3,000.00 

5/12 of $17,373.78 = 
7/12 of $ 8,867.31 * 

Total profits tax 


$17,000.00 20? $3,400.00 

15,342.25 40# 6,136.89 

$32,342.23 $9,536.89 

$ 7,239.08 
f 5,172,60 

412 , 411.64 


Net income $35,342.23 

Less: 

Prefits tax $12,411.68 
Exemption 2,000.00 14,411,68 

Taxable at 10^ and 12^ $20,930.55 

5/12 of $20,930.55 - $ 8,721.06 X 12% = 1,046.54 
7/12 of $20,930.55 - $12,208.49 X 10% * 1,220.85 

Tax liability $14,679.07 


Tax previously assessed: 

October 1919, account 
#41000 

AorII 1924, cage 15, 
line 7 

Less: Overassessment, 
•Schedule 123 

Deficiency 


12,699.21 

1,002.57 
$13,701.79 

1,002.58 12,699.21 

$ 1,979.86 

1990 


Income as cer 3ooks 


Surplus ’’Nashville" 7/31/19 
Surplus "Chattanooga" 7/31/19 
Premium on stock, 7/31/19 
Contingent reserve, 7/31/19 

No. 4690. Joy Floral Company, } 

vs. Appellant, j 
Commissioner of Inernal Revenue.) 


$70,642.54 

7,640.54 

16,000.00 

12,219.32 


Page No .(Z 


STATEMENT 


In re: Joy Floral Company. 

0 

Brought forward 

Surplus "Nashville” 7/31/20 §39,236.97 

Surplus "Chattanooga" 7/31/20 19,627.82 

Loss as shown by surplus analysis 


Less: 


(1) Stock dividend 

(2) Income tax 

(3) Donations 

(4) Loss on auto 


§60,000.00 

12,699.21 

1,331.04 

768.00 


Less: 


§106,502.38 

58,864,79 
I § 47,637.59 

i 

i 

75,298.25 
§ 27,650.66 


(5) Additions.! depreciation 1,386.19 

(6) Dividends 80.00 

Net income adjusted 


Invested Cap ital 


Capital stock 
Surplus "Nashville" 
Surplus "Chattanooga" 
Premium on stock 
Contingent reserve 


1, 466.19 
§ 26,194.47 


$ 40,000.00 
70,642.54 
7,640.52 
16,000.00 
12,219.32 


Invested capital as shown by 
books as at Jdly 31,1919 

Add: 

(1) Cash surrender Life Insurance 

Policy 

(2) Depreciation restored 


Less: 


(3) Life insurance' premiums 

(4) Appreciation 

(5) Excess book Value of 

assets over cost 

(6) Reserve for depreciation 

(7) Prior year tax, 

§14,679.08 X .4226 =• 


§13,042.48 
10,000.CO 

13,867.29 

5,551.71 

6,203.37 
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J 


) 


) 


§146,502.33 


7,250.00 
v,058.00 

§160,310.33 


Pa 


48,664.35 

§112,145.53 






STATEMENT 


In re: Joy Floral Company, 

Brought forward 

(8) In^dmissibles, 

.006755 of $112,145.53 - 

Invested capital adjusted 

Excess Profits Credit 

8/? of invested capital 
Exemption 


$112,145.53 

756.98 

111,388.55 


8,911.08 

3 , 000.00 

$ - l!L,9li.0S 


Comoutation of Tax 


£ of 

Caritai Income_Credit_Balance Rate Tax 


20 $22,277.71 $11,911.08 $10,366.63 20£ $2,073.32 

_ 3,916.76 _ 3,916.76 40# 1,566.70 

$26,194.47 $11,911.08 $14,283.39 $3,640.02 

Ket income $26,194.47 

Less : 

Interest on U. S. 

Obligations not 
e xempt $ 64.12 

Profits tax 3,640.02 

Exemption 2,000.00 5,704.14 


Taxable at 10% 


$20,490.33 


Tax at 10^ 

Tax liability 
Tax previously assessed, 
October 1920, account #40600 


2,049,03 

$5,689.05 


5,943.59 


Deficiency in tax 


$1,745.46 


1921 

Surplus "Nashville” 7/31/20 
Surplus "Chattanooga” 7/31/20 

Total surplus, 7/31/20 


39,236.97 

19,627.82 

$58,864.79 
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STATEMENT 

In re: Joy Floral Company. 


Brought forward 


$58,864.79 

Surplus ."Nashville" 7/31/21 

§44,511.03 


Surplus "Chattanooga 7/31/21 

21,973.00 
§66,484.§o 


Less: Deficit "Atlanta" 

11,074.47 

55,409.56 

4 $ 

Loss per books 

Less: 


$ 3,455.23 

(1) Income taxes 

$3,943.59 


(2) Error in salaries 

550.00 


(3) Donations 

(4) Premium on Life Insurance 

1,315.00 


Officers 

3,753.50 


(5) Depreciation 

261.12 


(6) Liberty Bonds 

177.60 

10,000.81 

Less: 


$ 6,545.58 

(7) Insurance on auto 

$768.00 


(8) Dividends 

86.67 


(9) Depreciation 

325.26 

1,189.93 


$ 5,355.65 

Excess profits tax 


None 

Net income 


$ 5,355.65 

Less: Exemption 


2,000.00 

Taxable at 10$ 


$ 3,355.65 

Tax at 10$ 


$ 355.57 

Tax previously assessed 


37.03 

Deficiency 


$ 298.54 


Explanation of Changes to 
the fiscal year 1919 


incoine for 


(1) Donations have been disallowed as a 
gross income as they are considered not to be 
expenses as defined in Article 562, Regulatio 


deduction from 
operate 
ns 45. 


No. 4690, Joy Floral Company, ) 

vs. Appellant, ) page No./J~ 

Commissioner of Internal Revenue.) 
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and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :CA :2331-9-60D. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should be executed with Respect to the 
items agreed to. 

Respectfully, 

D. H. £>LAIR, 

Commissioner, 

(Signed) By J. G. BRIGHT, 

Dep uty Co j nmissioner. 

Inclosures: Statements, Agreement—Form A. Form 
882. 

(Here follow statements marked pages 9, 10, 11, 12, 13, 14, 

and 15.) 

16 Statement. 


In re Joy Floral Company. 

(2) Income and profits tax paid in the taxable year has 
been disallowed as an expense in accordance with Article 
131, Regulations 45. 

(3) Section 214(a) of the Revenue Act of 1918 reads in 
part as follows: 

“That in computing net income there shall be allowed 
as deductions (8) a reasonable allowance fqr the exhaus¬ 
tion, wear and tear of property used in the Jtrade of busi¬ 
ness.” | 

In the opinion of this office, the rates and amount of de¬ 
preciation shown in the Revenue Agent’s report are reason¬ 
able and have been allowed as measuring tljie loss due to 
wear and tear. 

(4) Appreciation of assets is not taxable income. 

Explanation of Changes to Invested Capital. 


(1) Surplus has been increased by the c|ash surrender 
value of the life insurance policies on the li vetj> of the officers 
and reduced by the total amount of premiunjis paid. This 

2—4690a 
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adjustment is in accordance with Article S46, Regulations 
45. 

(2) Surplus has been increased by the amount of de¬ 
preciation charged oil in years prior to the taxable year 
and reduced by the correct depreciation reserve as shown 
in the Revenue Agent's report, a copy of which has been 
furnished you. This adjustment is in accordance with 
Article 838, Regulations 45. 

(3) See explanation number one. 

(4) The Unit has considered your protest relative to the 
disallowance of your claim for a paid-in surplus of $13,- 
867.211 and hoidk that the issue cannot be determined in ac¬ 
cordance with tiie provisions of Section 331 of the Revenue 
Act of 11)18, since tiie change of ownership of the trade or 
business occur-ed prior to March 3, 1917. 

A claim for a paid-in surplus must be supported by a 
proof of value which is clear and explicit. It appears, how¬ 
ever, that the corporation Joy and Son kept no books ex¬ 
cept a record of cash. Therefore, it cannot be determined 
what the actual value of these assets were or how much 
the stockholders received from the dissolving corporation 

for this stock. 'The oniv deiinitelv known facts are that the 

• % 

assets were purchased for $54,000.00 and that the 400 shares 
of stock in the new corporation were sold for $56,000.00. 

The information submitted by the company in- 
17 dieates that no allowance was made for bad debts or 
for depreciation sustained in prior years and with 
such information before the l nit it is not clear that the so- 
called reserve or paid-in surplus of $13,867.29 represents 
true invested capital, and in the absence of more support¬ 
ing data it is held that for invested capital purposes the 
assets should be valued at cost. 

(5) Federal income taxes are deemed to have been paid 
out of the net income for a taxable year for which they are 
levied and accordingly may be included in the computation 
of invested capital only until such taxes become due and 
payable. 

The correct tax liability for the preceding taxable year 
has, therefore, been prorated from the due date in accord¬ 
ance with Article 845, Regulations 45. 

(6) The Nashville office account with Joys at Chatta¬ 
nooga is $3,051.62 while the Chattanooga branch books show 
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$2,000.00 due Nashville office. Adjusting these figures 
either way reduces surplus. 

(7) See explanation number two. 


(8) Inadmissibles 7/31/18 

7/31/19. 


i l 


Total 
Average .. 


Total assets 7/31/18, less reserves. . . . 
Total assets 7/31/19, less reserves... . 


Total 


Average 


None 

$1,656.68 


$1,656.68 
$828.34 
$135,569.94 
167,448.42 


$303,018.36 
$151,509.18 


Per cent of average inadmissibles to total assets, $828.34 
-T- $151,509.18 = .0054. 

Inasmuch as excess profits tax computed uiider Section 
301 of the Revenue Act of 1918 at the 1918 rajtes amounts 
to $19,202.95 and under Section 302 to $17,373.) 
puted under the latter section. 


t8 it is com- 


Explanation of Changes to Income for the Fiscal Year 1920. 


the manner 
m of protits 


(1) Dividends on capital stock regardless of 
in which paid are held to be a distrilniti 

18 and therefore are not allowable deductions from 
gross income. 

(2) Income and excess profits taxes paid ini the taxable 
year have been disallowed as an expense inj accordance 
with Article 131, Regulations 45. 

(3) See explanation number one of adjust 
come for the fiscal year 1919. 

(4) Taxable income has been increased by tl 
insurance collected on auto which was burned 
cost charged to profit and loss. 

(5) See explanation number three of adjustments to in¬ 
come for the taxable vear 1919. 

%■ 

(6) Dividends received on the capital stock ( 
corporation is not taxable income. 


aents to in- 

le amount of 
uid the total 


>f a domestic 
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Explanation of Changes to Invested Capital for the Fiscal 

Year 1920. 


(1) See explanation number one of adjustments to in¬ 
vested capital for the fiscal year 1919. 

(2) See explanation number two of adjustments to in¬ 
vested capital for 1919. 

(3) See explanation number one. 

(4) Invested capital within the meaning: of the statute is 
the capital actually paid into the corporation by the stock¬ 
holders, including the surplus and undivided profits. Ap¬ 
preciation has, therefore, been eliminated from invested 
capital which is in accordance with Article Sol, Regulations 
45. 


(5) See explanation number four of adjustments to in¬ 
vested capital for the fiscal year 1920. 

(6) See explanation number two of adjustments to in¬ 
vested capital for the fiscal year 1919. 

(7) See explanation number five of adjustments to in¬ 


vested capital for the fiscal year 1919. 

(8) Inadmissibles beginning of year. $1,656.68 

Inadmissibles end of year. $1,656.68 

Total.. . $3,313.36 

Average . $1,656.68 
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Total assets, less reserves, beginning of year 
Total assets, less reserves, end of year. 


$167,448.42 
322,338.36 


Total 


$489,786.78 


Average .. $244,893.39 


Per cent of inadmissibles to total assets, $l,656.68-j-$244,- 
893.39=* *.00675. 


Explanation of Changes to Income For the Fiscal Year 

1921. 

(1) See explanation number two of adjustments to net 
income for the fiscal year 1919. 
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(2) This adjustment is in accordance with your return. 

(3) See explanation number one of adjustment to net 
income for 1921. 

i 

(4) The Unit holds that premiums paid on a life insur¬ 
ance policy covering the life of an officer or an employee 
taken out to procure a loan for business purposes cannot 
be allowed as a deduction from income the U lit relies on 
Solicitor’s Opinion #136, Treasury Decision 3605. 

The Unit also relies on the decision of the Court of Claims 
which held that the proceeds of life insurance policies are 
not taxable income to the corporation under the 1918 law 
and therefore premiums paid for such insurande are not de¬ 
ductible from gross income. United States ys. Supplee- 
Biddle Hardware Company, decision rendered .)Iay 26,1921. 

(5) See explanation number three of adjustments to net 

income for 1919. j 

(6) During the year, Liberty Bonds were sold by the 
Chattanooga branch for $177.60. As the account had been 
closed, this was carried as a credit to Liberty Bonds. This 
amount is added to taxable income. 

(7) This item has been restored to income for the preced¬ 
ing vear and eliminated for the taxable vear. 

(8) See explanation number six of adjustments to net 

income for the fiscal vear 1920. 

* 

(9) See explanation number three of adjustments to in¬ 
come for the fiscal year 1919. 

Now, December 28, 1927, the foregoing Aifiended Peti¬ 
tion certified from the record as a true copy. | 

[Seal Board of Tax Appeals. 1924.] j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

20 Filed Mar. 20, 1926. United States Board of Tax 
Appeals. 

United States Board of Tax Appeals. 


Docket No., 89S6. 

Appeal of Joy Floral Company, Nashville, Tennessee. 

Answer. 

Expressly reserving all rights under motiqn heretofore 
entered, the Commissioner of Internal Revenie, by his at- 
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tornev, A. \Y. Gregg, Solicitor oi* Internal Revenue, for 
answer to the amended petition of this taxpayer for which 
leave to file was granted in order of llie United States Board 
of Tax Appeals idated March 11, 1025, admits and denies 
as follows: 

(1) Admits tlie allegations contained in paragraphs (1) 
and (2) of the amended petition. 

(2) Admits that the deficiency letter mailed to the tax¬ 
payer on September 18, 1925, proposed deficiency taxes for 
the fiscal rears ended Julv Ml, 1919 to Julv 31, 1921, in- 
elusive, amounting to $4,023.81). 

(3) Denies that the Commissioner erred in disallowing 

as a deduction from income for the rear 1920 and 1921 

* 

amount paid as premium on life insurance policies taken out 
on the lives of the officers of the corporation as additional 
security for a loan made to the taxpayer. 

(4) Admits that the taxpayer corporation filed two 
“waivers” (one dated December 2,1924 and the other dated 
July 27, 1925) consenting to the assessment of additional 
faxes for the fiscal rear ended Julv 31, 1919, and savs that 
the Commissioner countersigned both waivers when thev 

were received. 

21 (5) Admits that the above-mentioned waivers were 

both dated subsequent to five years from the date 
the return was filed for the fiscal vear ended Julv 31, 1919. 

(G) Denies that the Commissioner of Internal Revenue 
is barred from proposing to assess an additional tax for the 
fiscal vear ended Julv 31, 1919. 

9 9/7 

(7) Denies generally and specifically each and every ma¬ 
terial allegation contained in taxpayer’s amended petition 
not hereinbefore admitted, qualified or denied. 

Propositions of law. 

(1) The Commissioner has properly disallowed as a de¬ 
duction from income premiums paid on insurance policies 
taken out on the lives of the officers of the corporation as ad¬ 
ditional security for a loan in accordance with the provi¬ 
sions of Sections 235 and 215 (J) of the Revenue Act of 
1918, and Sections 235 and 215 (a) (4) of the Revenue Act 
of 1921. 
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(2) Tlie assessment of deficiency taxes for the fiscal year 
ended duly 31, 1919, is not barred by the statute of limita¬ 
tions. (Section 278 (r) of the Revenue Acjs of 1924 and 


•Wherefore, it is prayed that the amended petition be 
denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of counsel: 

JOS. K. MOYER, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, December 28, 1927, the foregoing Answer to 
Amended Petition certified from the record i^s a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.j] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 


A true copy: 

Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appealsl 
United States Board of Tax Appeals. 
Docket No. 8986. | 

Joy Floral Uompaxy, Petitioned, 


Commissioner of Ixterxal Revenue, Respondent. 

Promulgated July 29, 1927. 

1. The expiration of the statutory time within which 
taxes may be determined, assessed and collected bars the 
remedy but, in the absence of statutory provision to the 
contrary, does not bar the liability. 

- 7 . * i 

2. In 1924, the Commissioner and the petitioner executed 
a consent in writing to extend for one year the} period within 


ir; 
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which taxes for the fiscal year ended July 31,1919, might he 
determined. At the time such consent was executed, the 
statute had run on any assessment of tax. Held, that the 
tax might he assessed within the period provided for in 
such consent. Held, further, that such consent is not void 
for want of consideration. 

3. Section 1106 of the Revenue Act of 1926 is not retro¬ 
spective. 

4. The Government is not barred in the enforcement of 

its claims by any period of limitations, unless the claim 

clearlv falls within the limitation. 

* 

5. Where no assessment of the tax was made before the 
enactment of the Revenue Act of 1924 and the period within 
which assessment might he made had not then expired, the 
tax may he collected within six years after assessment. 

6. Premiums paid by a corporation upon insurance on 
the lives of its; officers, such insurance being assigned as 
security for a loan, are not deductible in computing net in¬ 
come under the Revenue Acts of 1918 and 1921. Section 
21 f> of such acts followed. 

Harry Friedman, Esq., for the petitioner. 

.Jos. K. Moyer, Esq., for the respondent. 

This proceeding involves the determination by the Com¬ 
missioner of deficiencies in income and profits taxes of $1,- 
979.86, $1,745.46, and $298.54 for the respective fiscal years 
ended July 31, 1919, July 31, 1920, and July 31, 1921. As 
to 1919 it is alleged that assessment and collection of the 
tax are barred i by limitation. As to 1920 and 1921 it is 
alleged that error was committed in refusing to allow as a 
deduction premiums paid on life insurance policies on the 
lives of officers of the petitioner. 
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Findings of Fact. 


Petitioner is a corporation engaged in business as a florist 
with its principal office at Nashville, Tennessee. Notice 
of the deficiency from which this appeal is taken, was mailed 
to the petitioner on September 11 1925. 

On or about November 1, 1924 there was mailed to the 
petitioner from the office of the Commissioner of Internal 
Revenue a letter reading as follows: 
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Treasury Department, Washington* 

! 

Office of Commissioner of Internal Revenue. 

IT :CA :2339-9. November 1, 1924. 

Joy Floral Company, 

Nashville, Tennessee. 

Sirs: 

Receipt is acknowledged of your brief signed and sworn 
to under date of July 18, 1924, in which protest is made 
against the additional taxes of $1,752.48 and $298.54 for 
the years 1920 and 1921 respectively as indicated in office 
letter dated August 28, 1924. j 

A deficiency of $1,979.86 for the year 1919 jvas indicated 
in the above mentioned office letter and as no protest against 
this amount is included in your brief it is asshmed that the 
deficiency is agreed to. 

You are therefore requested to execute and return to this 
office within fifteen da vs from the date of t 
enclosed agreement form or present exceptions 
vou may take thereto. 

If you protest against the determination of 
the Bureau desires to proceed in the regular planner to the 
consideration of any information submitted bC you. How¬ 
ever, the statutory period within which the Commissioner 

mav assess additional taxes for the v! 

* * 

24 expire presently, and in order to avoid 

of making an assessment prior to such Consideration, 
it is requested that you sign and return to 
enclosed form of waiver. 

In your reply reference should be made to I| 

Respectfullv, 

J. G. BRIGHT, 

1) ep uty Co in m iss lone r. 

(Signed) OLIVER Kl|NSEL, 

Assistant Head of Division. 


lis letter the 
if any, which 

It he deficiencv 


ear 1919 will 
the necessity 


this office the 
T :CA:2332-9. 


3—4690a 
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Thereafter and on or about Dec ember 2, 1924, the peti¬ 
tioner duly executed an instrument in writing, which was 
thereafter executed by the respondent, and which reads: 

Dec. 2, 1924. 

Income and Profits Tax Waiver. 

In pursuance of the provisions of existing- Internal Reve¬ 
nue Laws. Joy Floral Co., a taxpayer, of Nashville, Tenn., 
and the Commissioner of Internal Revenue, hereby consent 
to extend the period prescribed by law for a determination, 
assessment, and collection of the amount of income, excess- 
profits, or war-profits taxes due under any return made by 
or on behalf of said taxpayer for the years* July 31, 1919, 
under the Revenue Act of 1924, or under prior income, ex¬ 
cess-profits, or war-profits tax Acts, or under Section 38 of 
the Act entitled “An Act to provide revenue, equalize 
duties, and encourage the industries of the United States, 
and for other purposes," approved August 5, 1909. This 
waiver is in effect from the date it is signed by the taxpayer 
and will remain in effect for a period of one year after the 
expiration of the statutory period of limitation within which 
assessments of'taxes mav be made for the Year or vears 
mentioned, or the statutory period of limitation as ex¬ 
tended by Section 277 (b) of the Revenue Act of 1924, or 
by any waivers already on file with the Bureau. 


(Signed) 


JOY FLORAL CO., 

Taxpayer, 

Bv J. M. JOY, Pres. 

D. H. BLAIR, 

Commissioner. 


25 Thereafter under date of July 15, 1925, there was 
mailed to the petitioner from the office of the re¬ 
spondent a letter reading: 
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Treasury Department, Washington 
Office of Commissioner of Internal Revenue 

July 15, 1925. 

IT :E :SM. MN:B-20014. 

Joy Floral Company, 

Sixth and Church Sts., 

Nashville, Tennessee. 

Sirs : 

An audit of your income and profits tax returns for the 
years 1919 to 1921, inclusive, has resulted in the determina¬ 
tion of a deficiency in tax of $4,030.88, as si i own by Bureau 
letter dated August 28, 1924. 

You are granted 30 days from the date of thi 
which to present a protest, supported by addit 


or brief, against this determination of a deficiency. Any 


s letter within 
tonal evidence 


oath. Upon 
, you will also 


additional evidence submitted should be undei 
request submitted within the period mentioned 
be granted a hearing in the Bureau with reference to the 
matter. 

A request for a hearing should contain (u) the name and 
address of the taxpayer; (b) in the case of a corporation, 
the name of the State of incorporation; (r) a designation 
by date and symbol of the notice or notices \$ith respect to 
which the hearing is desired; (J) a designation of the year 
or vears involved and a statement of the amount of tax in 


le of the find- 
xception; and 


dispute for each year; (e) an itemized schedi 
ings of the Unit to which the taxpayer takes e 
(/) a summary statement of the grounds upon which the 
taxpayer relies in connection with each exception. 

If, after consideration of any additional jevidence sub¬ 
mitted and anv arguments advanced bv vou, ja deficienev is 
tinallv determined bv the Bureau to be due from vou, vou 
will, in accordance with the provisions of Section 274 of 
the Revenue Act of 1924, be advised by registered mail of 
the filial determination of the Commissioner as to the 
amount of the deficienev, and allowed 60 davs from the 
mailing of the letter in which to file an appea to tlie United 
States Board of Tax Appeals in the event you do not ac¬ 
quiesce in such final determination. 
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26 If* you ac-quisce in the determination of a deficiency 
as disclosed in tiiis letter and the accompanying 
statements, you are requested to sign the inclosed agree¬ 
ment consenting to the assessment of such deficiency, and 
forward it to the Commissioner of Internal Revenue, Wash¬ 
ington, 1). C., for the attention of IT:E:SM:MN—B—20014. 
In the event that you acquiesce in a part of the determina¬ 
tion, the agreement should he executed with respect to the 
items agreed to. 


Respectfully, 
(Signed) 


C. B. ALLEN, 

Acting Deputy Commissioner. 


Thereafter and on or about July 27, 1925, the petitioner 
duly executed an instrument in writing, which was there¬ 
after executed by the respondent, reading: 

Income and Profits Tax Waiver. 

For Taxable Years Ended Prior to January 1, 1922. 


IT :E :SM :M N—B—20014—5. 


7/27/25. 


In pursuance! of the provisions of existing Internal Reve¬ 
nue Laws Joy Floral Co., a taxpayer of Nashville, Tenn., 
and the Commissioner of Internal Revenue hereby waive 
the time prescribed by law for making any assessment of 
the amount of Income, excess-profits, or war-profits taxes 
* due under any return made by or on behalf of said taxpayer 
for tlie year (or years) Fiscal year ended 7/31/19, under 
existing revenue acts, or under prior revenue acts. 

This waiver of the time for making any assessment as 
aforesaid slialli remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
I nited States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with 
said Board then said date shall be extended bv the number 
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of days between the date of mailing of said notice of defi 
ciencv and the date of final decision bv said Board. 

JOY FLORAL CO., 

Taxpayer, 

(Signed) By J. M. JOY, 

Pres. 

D. H. BLAIB:, 

Commissioner. 


27 Each of such instruments described as ‘ 4 income 
and profits tax waiver” were executed nlore than five 
years after the date the return was fried for the fiscal year 
ended July 31, 1919. 

In July, 1920, petitioner borrowed $65,000 tjrom the Life 
and Casualty Insurance Company, and exec 
company a mortgage upon its plant and gre 
security for the payment of such loan. As < 
curity the Insurance Company required that 
taken upon the lives of the officers of the petj 
dowment policies maturing in ten years, in t 
amounts of $25,000 and $50,000, were issued by the Insur¬ 
ance Company upon the lives of two officer^ of the peti¬ 
tioner. Such policies were payable to the petitioner and 


uted to that 
en houses as 
additional se- 
insuranee be 
itioner. En- 
ie respective 


were assigned by it to the Insurance Compan 
On July 13,1920, the petitioner paid $4,156.25 


lr as security, 
as premiums 


upon said policies and on July 1, 1921, it paid $3,753.50 as 


premiums upon said policies. The loans wo 
the insurance company in 1923 or 1924 and no 
ments of premiums were thereafter made. 

Opinio)/. 


re repaid to 
further pay- 


ioner is that 
5 are invalid 
jeriod within 


Phillips: The tirst contention of the petit 
the consents or waivers filed in 1924 and 192 
for the reason that thev were filed after the 
which the Commissioner could make assessments for the 
year 1919 had expired and were without consideration. 

The Revenue Act of 1918, under which the taxes for 1919 
became due, provided that except in the case of false or 
fraudulent returns with intent to evade tax, the amount of 
the tax due should be determined and assessed within live 
years after the return was due or was made, And no suit or 
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proceeding for the collection of any tax should be begun 
after the expiration of five years from such dates. The 
Revenue Act of 1921 contained a similar provision, 

28 adding: ‘‘unless both the Commissioner and the tax¬ 
payer consent in writing to a later determination, as¬ 
sessment. and collection of the tax". The Revenue Act of 
1924 provided that such taxes should be assessed within 
five vears with the further provision that 

Sec. 278. * * * 

(c) Where both the Commissioner and the taxpayer have 
consented in writing to the assessment of the tax after the 
time prescribed in section 277 for its assessment the tax 
may be assessed at any time, prior to the expiration of the 
period agreed upon. 

There can be 1 no question that at the time the consents 
were executed, the time within which the tax might have 
been assessed or collected had expired. Counsel for the 
petitioner argues: (1) such expiration of the statute of 
limitations operated to extinguish the liability of the peti¬ 
tioner: (2) a waiver cannot create a right to impose a tax 
already barred by the law creating the tax; and (3) there 
was no consideration for the waivers. 

In Cam phi'll v. Holt, lib U. S. 620, the Supreme Court 
had before it substantially similar questions with respect to 
indebtedness between individuals. In that case, after the 
statute of limitations had expired on the debt in question, a 
new constitution was adopted by the State of Texas, setting 
up a different statute of limitations in civil suits. The de¬ 
fendants insisted that the bar of the statute, being complete 
and perfect, could not be taken away. In its opinion the 
Court said: 

The action is based on contract. It is for hire of the 
negroes used by the father, and for the money received 
for the land of his daughter, sold by him. The allegation 
is of indebtedness on this account, and the plea is that the 
action is barred by the statute of limitations. It is not a 
suit to recover possession of real or personal property, 
but to recover for the violation of an implied contract to 
pay money. The distinction is clear, and in the view we 
take of the case, important. 

29 By the long and undisturbed possession of tang¬ 
ible property, real or personal, one may acquire a title 
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by resuming 
asserting Ills 


to it, or ownership, superior in law to that of another, who 
may be able to prove an antecedent and, at one time, para¬ 
mount title. This superior or antecedent title has been 
lost by the laches of the person holding it, in tailing within 
a reasonable time to assert it effectively; as, 
the possession to which he was entitled, or 
right by suit in the proper court. What j the primary 
owner has lost by his laches, the other party ^ias gained by 
continued possession, without question of lii^ right. This 
is the foundation of the doctrine oi'prescription, a doctrine 
which in the English law, is mainly applied tp incorporeal 
hereditaments, but which, in the Roman law, and the codes 
founded on it, is applied to property of all duds. 

Mr. Angell, in his work on Limitations of Actions, says 
that the word limitation is used in reference to “the time 
which is prescribed by the authority of the law' (cruet or it ate 
legis, 1 Co. Litt. 113) during which a title may be acquired 
to property by virtue of a simple adverse possession and en¬ 
joyment, or the time* at the end of which no fiction fit law 
or suit in equity can be maintained” and in the Roman law 
it is called Prosscriptio. 

Prescription, therefore (he says), is of two kinds—that 


is, it is either an inst rument for the acquisitior 
or an instrument of an exemption only from 
of judicial process.” Angell on Limitations, 


of property, 
he servitude 

B 1. 2. 


It may, therefore, very well be held that, inj an action to 
recover real or personal property, where th|? question is 
as to the removal of the bar of the statute of ljmitations by 
a legislative act passed after the bar has beefome perfect, 
such act deprives the party of his property! without due 
process of law. The reasoon is, that, by the 
once before the repealing act, the property hai 
defendant’s. Both the legal title and the rej 
had become vested in him, and to give tin 


law in exist- 

I become the 

II ownership 
act the ef¬ 


fect of transferring this title to plaintiff, would be to de¬ 
prive him of his property without due process of law. 

But we are of opinion that to remove the bar which the 
statute of limitations enables a debtor to interpose to pre¬ 
vent the payment of his debt stands on a v<j?rv different 
ground. 
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A rase aptly illustrating this difference in the effect of 
the statute of limitations is found in Smart v. Baugh , 3 J. J. 
Marcsli. 3<)4, in which tlie opinion was delivered by Chief 
Justice Kobertson, whose reputation as a jurist entitles Ills 
views to the highest consideration. The action was detinue 
for a slave, and the defendant having proved his undis¬ 
turbed possession of the slave for a period of time which 
would bar the action, but having failed to plead the statute 
of limitations, the question was whether he could avail him¬ 
self of the lapse of time. “The plea (said the court) 
30 is non detinet in the present tense, and under this 
plea anything which will show a better right in the 
defendant than in the plaintiff may be admitted as com¬ 
petent evidence. The plea puts in issue the plaintiff’s 
right. Five years uninterrupted adverse possession of a 
slave not only bars the remedy of the claimant out of pos¬ 
session, but vests the absolute legal right in the possessor. 
Therefore, proof of such possession may show that the 
claimant has no right to the slave and cannot recover. Con¬ 
sequently it would seem to result, from the reason of the 
case, that the adverse possession may be proved under the 
general issue.” Answering the objection that in assumpsit 
and other actions the statute to be available must be pleaded, 
and by analogy should be pleaded in that case, he says: 
“The same reason does not apply to assumpsit, because the 
statute of limitations does not destroy the right in foro con- 
scimffK* to the benefit of assumpsit, but only bars the 
romedv if the defendant chooses to rely on the bar. Time 
does not gag the debt, but time mag vest the right of prop¬ 
erty Again he says: “This is perfectly true in de¬ 
tinue for a slave, because, in such a case, the lapse of time 
has divested the plaintiff of his right! of property, and 
vested it in the defendant * * * But it is not so in 

debt, because the statute of limitations does not destroy nor 
pay the debt.” ! “This (he says) has been abundantly estab¬ 
lished bv authority * * * A debt barred by time is a 

sufficient consideration for a new assumpsit. The statute 
of limitations only disqualifies the plaintiff to recover a debt 
by suit if the defendant rely on time in his plea. It is a 
personal privilege, accorded by law for reasons of public 
expediency; and the privilege can only be asserted by plea.” 

The distinction between the effect of statutes of limitation 
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or personal 
because the 


in vesting rights to real and personal property, and its 
operation as a defence to contracts, is well stated in Jones 
v. Jones, 18 Ala. 248. See also LangdolEs Equity Plead¬ 
ing §§ 118 et seq. 

We are aware that there are to be found, inj the opinions 
of courts of the States of the Union, expressions of 1 lie idea 
that the lapse of time required to bar the pction extin¬ 
guishes the right, and that this is the principle on which the 
statutes of limitation of actions rest. 

But it will be found that manv of these are ill cases where 

* 

the suits are for the recovery of specific real 
property and where the proposition was true, 
right of the plaintiff in the property was extinguished and 
had become vested in the defendant. Tn others, the Con¬ 
stitution of the State forbade retrospective^ legislation. 
That the proposition is sound, that, in regard to debt or 
assumpsit on contract, the remedy alone is gong and not the 
obligation is obvious from a class of cases whicjli have never 
been disputed. 

1. It is uniformlv conceded, that the debt ik a sufficient 

* 

consideration for a new promise to pay, made after the bar 
has become perfect. 

31 2. It has lieoii held, in all the English 

though the right of action mav be br 
country where the defendant resides or has jresided, and 
where the contract was made, so that the bar! in jurisdic- 


eourts, that, 
rred in the 


tion is complete, it is no defense, if he can be| 
suit in another countrv. 


* 


* 


* 


found, to a 


vested right 
incorporeal 
jis, although 
>ed bv some 


We understand verv well what is meant bv a 

* • 

to real estate, to personal property, or to 
hereditaments. But when we get beyond tli 
vested rights may exist, they are better descri 
more exact term, as the phrase itself is not ojne found in 
the language of the Constitution. 

We certaintly do not understand that a riglit to defeat 
a iust debt bv the statute of limitations is a vested right, so 
as to be beyond legislative power in a proper ca$e. 

No man promises to pay money with any viewjto being re- 
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leased from that obligation by lapse of time. It violates 
no right of his'therefore, when the legislature says, time 
shall be no bar, though such was the law when the contract 
was made. The authorities we have cited, especially in 
this court, show that no right is destroyed when the law re¬ 
stores a reinedv which had been lost. 

There is, of course, a substantial difference between an 
obligation created by contract and one imposed by statute. 
Nevertheless, we believe this decision has an application 
to tlie case before us as laying down the principle to be that, 
generallv the statute of limitations in the Federal courts 
affects the remedy but does not discharge the obligation. . 

There are other decisions of the Supreme Court to the 

effect that where a statute creates a new liabilitv which 

* 

did not theretofore exist and also limits the time within 
which it can be enforced, the time limitation goes to the 
right created, and not to the remedy. In those cases it 
was held that the time limitation was a condition to the 
liabilitv created. 77/r Harrisburg, lib U. S. 199; Davis v. 
Mills, 194 U. S. 451. 

32 Here we have a different situation. The power 
to impose taxes and the right to collect them is in¬ 
herent in the Government. In the absence of any statute of 
limitations there is the right to collect such taxes at any 
time. Is a prbper construction of the statute that the 
limitation upon 1 assessment and collection by a suit or other 
proceeding is a condition to the liability; that a tax is im¬ 
posed only if a suit or proceeding is begun within a certain 
period, and not otherwise? Or is it more reasonable to 
construe the statute as imposing a tax in any event, with 
a limitation upon assessment and collection by a suit or a 
proceeding after a specified time? It seems to us' that 
there can be no 1 reasonable doubt that the imposition of the 
tax is unconditional; that the provision that the tax may 
not be assessed or collected by suit or proceeding after a 
specified time is one of repose, and that despite the fact 
that assessment may not be made or collection enforced, the 
tax liability has not been discharged, in the absence of statu¬ 
tory provision such as is contained in the Revenue Act of 
1926. See Ik re Glover-McConnell Co., 9 Fed. (2nd) 683, 

5 Am. Fed. Tax Rep. 5759. 
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This conclusion is not in conflict with the decision of the 
Supreme Court in Bowers v. New York and Albany Lighter¬ 
age Company , 273 U. S. 346, 6 Am. Fed. Tax Rep. 6541. 
There the Collector, after the statute had run on collection 
of the tax, distrained and sold property of t lie respondent 
to pay the amount claimed. The payment was exacted 
under distraint at a time when no power to distrain existed. 
The action of the Collector was illegal and t ie respondent 
was allowed to recover the amount illegally exacted. The 
Court said in that case: 

33 A reasonable view of the matter is that it was the 
intention of Congress by the clause he^e in question 
to protect taxpayers against any proceedings whatsoever 
for the collection of tax claims not made and pressed within 
five years. 


There is nothing in that decision from which any in- 
ference can be drawn that the expiration of the statute dis¬ 
charged the liability or that the statute might not have 
been waived had the taxpayer desired so to do. 

Section 1106 (a) of the Revenue Act of 1926, cited by the 
petitioner, is not retrospective and in our opinion has no 
application unless the bar of the statute of limitations was 
in effect when the act was passed or ha£ arisen sub¬ 
sequently. 

We conclude that the tax liability had n<i>t been extin¬ 
guished at the time petitioner executed the consents here 
in question, although at the time the first was executed the 
period within which collection could have been enforced 
had expired, and any collection by a suit or other proceed¬ 
ing would have been illegal and subject to a suit to re¬ 
cover the amount collected. 

In this situation the Commissioner and lie petitioner 
entered into a consent in writing that the tax might be 
assessed and collected at a later date. The execution of 


such a consent is expressly authorized by j statute as a 
method of extending the period within which {taxes may be 
determined, assessed and collected. Reaching the conclu¬ 
sion which we do with respect to the character and effect 
of the statutory limitation and considering that the con¬ 
sents in question are not waivers of the statute but were 


*JS 
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entered into pursuant to its express terms for the 
purpose of extending’ the time within which taxes 
might bei assessed and collected, we have no doubt 
that they were effective for that purpose. 

It is claimed that these consents are invalid for lack of 
consideration. In the case of debts, the original indebted¬ 
ness or contract is sufficient consideration for a new pro¬ 
mise to pay. But here it is urged that we have no debt, no 
liquidated liability, no admission of any liability and no 
old contract, thl* original consideration for which can carry 
through as consideration for a new promise or other agree¬ 
ment and we are asked to find that the consent here in ques¬ 
tion is void for want of consideration. 

Coincident with the benefits of citizenship is the duty 

to support the Government, by taxes and otherwise. See 

Cool: v. Taif. 2(15 V. S. 47. The right to do business in 

the United States as a corporation carries with it the 

obligation to pay the taxes imposed. This obligation is 

of at least as high a character as the duty to pay a debt, 

and the benefits flowing to the taxpayer, whether individual 

citizen or corporation, are, we believe, sufficient to support 

such a consent with respect to taxes as we have before us, 

if consideration be necessarv. 

* 

There is another ground upon which the petitioner’s 
contention must be rejected. It is well settled law that 
no period of limitations will bar a claim of the Government 
unless the limitation is expressly authorized and the claim 
falls within it. Tin* Revenue Act of 19*24, with which we 
are principally concerned here, authorized an assess¬ 
or ment at any time prior to the expiration of a period 
agreed upon in writing between the Commissioner 
and the taxpayer. It would seem, therefore, that the peti¬ 
tioner, although at oik* time within the statutory bar, is 
now unable to bring itself within its limits. That the con¬ 
sent to the assessment was executed without consideration 
seems immaterial, since the Government is not in the posi¬ 
tion of attempting to set up the agreement to establish 
the liabilitv or to avoid the statute, but is in the more 
fortunate position of showing that the period provided by 
statute in which it may assert its claims has not expired. 

It is argued by the petitioner that the statute had run 
on collection when the 192(1 Act became effective, even 
though die waivers tiled were valid. Counsel points out 


JOY FLORAL CO. VS. COM MR. OF INT. REVENUE. 


29 


that the second waiver, dated July 27, 1925, related only 
to assessment of the tax and did not extend the time for 
collections. Such waiver was filed during the period when 
the Revenue Act of 1924 was in effect. Thd portions of 
that Act which are material here provided: 

Sec. 277. (a) Except as provided in sectio 
subdivision (/>) of section 274 and in subdi\j 
section 279— 


* 


# 


l 2/8 and in 
ision (/>) of 


(2) The amount of income, excess-profits, and war-prof¬ 
its taxes imposed by the Act entitled 44 An Act to provide 
revenue, equalize duties, and encourage the industries of 
the United States, and for other purposes 
August 5, 1909, the Act entitled 4 4 An Act to 


” approved 
reduce tariff 

duties and to provide revenue for the Government, and for 

the Revenue 
Revenue Act 
1 be assessed 


other purposes,” approved October 3, 1913, 

Act of 1916, the Revenue Act of 1917, the 
of 1918, and bv anv such Act as amended, sha 
within five years after the return was filed, and no proceed¬ 
ing in court for the collection of such taxes shall be begun 
after the expiration of such period. 

Sec. 278. * * * | 

36 (c) Where both the Commissioner and; the taxpayer 

have consented in writing to the assessment of the 

4 « I 

tax after the time prescribed in section 277 f|or its assess¬ 
ment the tax may be assessed at any time prior to the ex¬ 
piration of the period agreed upon. 

(<7) Where the assessment of the tax is ma 
period prescribed in section 277 or in this seel ion, such tax 
may be collected by distraint or by a proceeding in court, 
begun within six years after the assessment of the tax. 
Nothing in this Act shall be construed as preventing the 
beginning, without assessment, of a proceeding in court for 
the collection of the tax at any time before tjie expiration 
of the period within which an assessment maj' be made. 

That Act provided a period of six years aft dr assessment 
for collection. The period in which assessment might 
have been made not having expired when the |Revenue Act 
of 1926 became effective, collection was not barred and the 
case does not fall within section 278 (e) of the latter Act. 


le within the 


i 
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There remains for consideration the contention that the 
first waiver was obtained by misrepresentation, the letter 
sent from the! respondent’s office stating that the statute 
would presently expire, when in fact it had already expired. 
Whether or not this contention is well founded seems im¬ 
material, since a second waiver was subsequently filed and 
ii is not argued that such waiver was obtained under any 
misrepresentation. We conclude, therefore, that assess¬ 
ment and collection of the tax is not barred. 

With respect to the years 1920 and 1921, the petitioner 
alleges that the Commissioner committed error in refusing 
to allow it to deduct as ordinary and necessary expense 
of its business: amounts paid as premiums upon insurance 
taken out on the lives of its officers, which insurance was 
assigned as security to the insurance company from which 
it had secured a loan. It contends that such premiums 
were a part of the cost to it of securing a loan and deducti¬ 
ble unde!* section 234(u) (1) of the Revenue Acts of 
37 1918 and 1921 providing for the deduction of “all 

the ordinary and necessary expenses paid or in¬ 
curred during: the taxable vear in carrving on anv trade 
or business *! * Section 215 of each of these acts 

provides that ho deduction shall be allowed for: 

Premiums paid on any life insurance policy covering the 

life of any officer or employee, or of any person financially 

interested in anv trade or business carried on by the tax- 

♦ * 

payer, when the taxpayer is directly or indirectly a bene¬ 
ficiary under such policy. 

Counsel for the petitioner cites those decisions ot the 
courts which hold that doubts in 11 i<- taxing statute must 
be resolved in favor of the petitioner. Then? is an equally 
well defined rule of construction laid down by the courts 
to the effect that a general provision of the law must give 
wav before a specific provision. In our opinion tIn* situa¬ 
tion presented is not a case ot a doubt in the construction 
of the taxing statute but rather a specific provision in sec¬ 
tion 215 limiting tin* application of section 214. 

Although the policies wore assigned to tin* creditor as 
securitv for tin* payment of the loan, there would seem to 
be no reasonable doubt that tin* petitioner was the bene- 
ficiarv under such, policies, for, whether the proceeds were 
paid to it or were paid to tin* creditor in the discharge of 



I 

JOY FLORAL CO. VS. COMMR. OF TXT. REVENUE. 


ni 


its indebtedness, it was tlie beneficiary to the extent of any 


payment becoming due. The insurance comp 
substituted as beneficiary under the policy, tlieij 
an assignment to it of the proceeds as collator* 


lanv was not 
e being onlv 
1 to the loan 


and we are satisfied that both in legal contemplation and 


in fact the petitioner was the beneficiary of 
The provision of the law denying tlie deducti 
mium paid on a policy covering the life of Jin officer or 
employee, where the corporation is the beneficiary, contains 
no exception permitting the deduction in any c 
We are of the opinion that the determination 

missioner is in accord with the provisions of the law. 
38 It might be pointed out that if we arp in error in 
this conclusion and the petitioner is ei 
duct so much of the payment as constitutes 
and necessary expense, it would appear that * 
part of each annual payment goes to build up 


such policy, 
on of a pre- 


ircumstance. 
of the Corn- 


titled to de¬ 
an ordinary 
k substantial 
a surrender 


value and to that extent constitutes the acquisition of a 


capital asset. This would be especially tru< 
premiums paid under an endowment policy 


ten years. Without any evidence before us yx could not 


determine how much of the premium represe 
chase of a capital asset in the nature of a sur 
and how much represents insurance for the 
would not be returned, but considering that a 
iums must build up a policy reserve within tei 
to the face value of the policy, it can be assume 


nts the pur- 
render value 
vear which 
linual prem- 
years equal 
d that a sub¬ 


stantial amount of each annual payment became a portion 


of the reserve which might have been recov 
time by surrendering the policy. 

Reviewed by the Board. 

Decision will be entered for the respondent 
Sternhagen concurs in the result. 


i in case of 
maturing in 

o 


ered at anv 
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Th»*it* remains !«>r **< i* >ii tin* i<»ii that 111«* 

fir>t \vaiv«*r was obtained b\ misrepresentalion, the 1«*tt«*r 
from tii** ?*<•>]m; ii<i»-nt s ofiice statiuir tliat the statute* 
would pn-sentlv expire. w i:«• 11 in tact it had already expired. 
Whether <*r n**t tins contenti»m i> well touuded seems iui- 
maIe r;a!. sinet- a semnd \vai\''*r w as >ul>se, juciit ly 111 *1 and 

it i . in.) <1 rinii >( I t I' • • t » > •.. 1; V. “ ! ' ! )' ii 1 '! <! ! ’ i U - * * 'i « » * i » 

hum ••ptN-'-nnia! mu. We eoneiide. th-reini**. * m• 11 a ~ ~ 1 *» > 

in**i 5 * and <*nji• m* 11 *• 11 n| I jit' ta\ i> not ha i’red. 

With jvspM-t In the years 11 »*J«» and Pd-l. tin* petitioner 
aii<‘ir»-> t hat * lit* Commissioner commit t**, 1 error m rctusinir 
♦ «, allow n to < i< •* i net as on Unary ami necessary expense 
nt it'* business amounts paid as ] r.-iniuiiis upon insurance 
takt'ii nut on the lives «,f its oftieers. which insurance was 
assigned a> seeuritv to tin* insuraiire company I mm which 
it iia« 1 >n*utvil a loan. It contends that such premiums 
w.-m a part of tin* cost to it of seeurimr a loan and deducti¬ 
ble under -retion Lhd-tU ) ( 1 ) of tin* lb*venue Acts of 
;;7 ]<»]s and firjl providin'; for tin* deduction ot ‘*all 

the ordinary and necessary expenses paid or in¬ 
curred durmir tld* taxable year in carrying on an\ tiade 
or business * * V* Section 2 1 •') of each of these acts 

prov ides that no deduction shall he allowed to] : 

Premiums paid on any lite insurance poliev covet ini; tin 
life of anv officer br employee*, or ot any person tinancially 
interested in any trade or business carried on by the tax¬ 
payer. when the* taxpayer is directly or indirectly a bene¬ 
ficiary under such policy. 

Counsel for the petitioner cites those decisions ot the 
courts which hold that doubts in the taxing statute must 
be resolved in favor of the petitioner. There is an equally 
well defined rule! of construction laid down by tin* courts 
to the effect that a general provision ot the law must irive 
way before a specific provision. In our opinion the situa¬ 
tion presented is not a case ot a doubt in tin* construction 
of the taxin.tr statute but rather a specific provision in sec¬ 
tion 2 1 •") limiting the application <>1 section -14. 

Although the policies wen* assigned to the creditor as 
seen ritv for tin* payment of the loan, there would seem to 
be no reasonable doubt that the petitioner was the bene- 
ficiary under such policies, for, whether the proceeds were 
paid to it or were paid to the creditor in the dischaige of 
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its indebtedness, it was the beneficiary to t]i«» extent of any 
payment becoming din*. The insurance company was not 
suhstituted as beneficiary under tin* policy, there being onlv 


p tin* loan 
at ion and 
• )i tudiev 

i » f 

of a pre- 
officer or 
, contains 
umst a nee. 


an assignment to it of tin* proceeds as collateral t 

and we are satisfied that hotli in legal contcmpl 

in fact tin* netitioner was the beu<*fi.chu*v of so 
• • 

The provision of tin* law denying tin* deduction 
mi urn paid on a policy covering tin* life of an 
employee, where t hr corporat ion is tin* beneficiary 
no exception permitting tin* deduction in anv cin 
We nr<* of the opinion liiat tin* determination of tin* (com¬ 
missioner is in accord with tin* provisions of tin* law. 
dtt It might he pointed out that if we are i|n error ill 

this conclusion and tin* petitioner is cntitjled to de¬ 
duct so much of the payment as constitutes ai ordinary 
and necessary expense, it would appear that a substantial 
part of each annual payment goes to build up a surrender 
value and t<> that extent constitutes the acquisition of a 
capital asset. This would be especially true in case of 
premiums paid under an endowment policy maturing in 
ten vears. Without anv evidence before us we! could not 

* * I 

determine how much of the premium represent)* the pur¬ 
chase of a capital asset in the nature of a surrender value 
and how much represents insurance for tin* yjear which 
would not be returned, but considering that annual prem¬ 


iums must build up a policy reserve within ten y 


to the face value of the policy, it can be assumed Shat a sub¬ 
stantial amount of each annual payment becaimj a portion 
of the reserve which might have been recovered at any 
time by surrendering the policy. 

Reviewed bv the Board. 

Decision will be entered for the respondent. 

Sternhagen concurs in the result. 


ears equal 





.U'\ Fi.on.u. co. vs. r o-'rn. nr ivr. irrvr.vn*.. 


j-'i!*•< 1 Ann. 1 *K 1927. I n i t ed Stales Board ot lax 
A pj»i*al>. 

Failed Stairs Board of l ax Appeals. 

I )< M'ket No.. St ). 

, 1 . »\ I'l o|: \ J. I i'Mr\N\. X a > ll\ 111 e, I e!! Ile^ir. I *et it iolier. 


< o M M I»Ji » N J I: o! I N I !.I:N \t. I*KVI.N!T,, Respondent. 

1 Inf lull t>> .\)H' III! /* I in 1 1 1/ ffs nt l'd> i. 

Now ei»iNe> t lie petitioner by it> coun>el. Harry Friedman, 
and respect fully moves the Hoard to amend its finding's <>1 
tact bv adding' thereto the following statement which is a 
part ot* the letter from the ( Vmmissioner of Internal 
Id-venae dated .Inly la. 192.>. piloted on panes tour and live 
ot’ t lie lindimrs ot tact : 

St af • in * nt. 


IT:K:SM. MN-B-20014. 


.Julv la, 1927). 


In re .1 1 »\ Floral < Nashville, felines 


ltd!* 

1920 . 

1921 


I >eti«-iciiry 
in tax. 

$1,97** Sf, 

1,77)2 4S 

298 f>4 


Total .... . . . . $4,020 88 

After careful consideration and review, and an examina¬ 
tion of ail tin* facts submitted, your application under the 
provisions ot Section tor assessment ot your profits 
tax for the year 1919, under Section 328 of the Revenue Act 
of 1918, has been denied for tin* reason that no abnormality 
affecting either your capital or income has been disclosed 
which would briii;n your case within the scope of Para¬ 
graph (d) of Section 327. 
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40 You arc further advised that after due considera¬ 

tion of your protest and all tin* evidence submitted in 
support thereof, the Bureau holds that the adjustments to 
net income and invested capital are proper. 

Accordingly, the deficiency in tax of $4,030.88, of which 
you wen* advised in Bureau letter dated August 28, 1924 
is, therefore, sustained. 

If you protest against the determination of the deficiency, 

the Bureau desires to proceed in the regular mamjier to the 

consideration of anv information submitted hv vru. TTow- 

• • • 

ever, the period within which the Commissioner may assess 
additional taxes for the fiscal Years ended Julv 31, 1919, 
1020 and 1921, inclusive, will expire in the near future, and 
in order to avoid the necessity of making an ifrimediafe 
assessment prior to such consideration, it is requested that 
you sign and return to this office the enclosed forms of 
waiver. ” 

The above statement is part of Exhibit E of the deposi¬ 
tions taken on January 13, 1920. 

HARRY FRIEDMAN, | 

Comm el for Petitioner, 

033 Earle Building, Washington I). C. 

Granted Aug. 10, 1927. j 

(Signed) PERCY \Y. PIT E J J PS, 

Mr other l\ S. Board of Tar Appeals. 

Now, December 28, 1927, the foregoing Findings of Fact, 
Amendment thereto and Opinion certified from the record 
as a true copy. 

[Seal Board of Tax Appeals, 1924. | 

B. I). GAMBLE, 

i 

Clerk Board of Tax Appeals. 
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l nited St a*Board of Tax Appeals, Washington. 

Pocket N(».. M*Sf>. 

.1 w Fi.on.u. < um r.\N v. I Vt it inner. 

vs. 

ok Intkunai. K’kvknit., Respondent. 

()yd* / i>! li> d> 1 1 y m mat mu. 

Pursuant to lit** Board’- 1 ii j< iini;s of fact ami opinion, 

promulgated July 41*. 11 r J<. it is 

< >r<I«*r<*<l and decided : That, upon redetermination. there 

i - a <v fori t In* ti-ca 1 vea rs **n<i*** I .1 nlv .41. 141!). .1 u 1 v 
• • • • 

41, 144** and .f 1 11 y 4.1, 11*41 in tin* amounts of s£1.474.8f>, 
si.744.4*; and 84.4s.44, respectively. 

(Sud.) PHR<W W. PHILLIPS, 

.1/' tula y t mti tl Sfafi > Undid at I ax A ppaals. 

l)at**d Washington. 1*. <August S, 11*47. 

Now. Pecember 4s. 1447. tin* foiv^oin.ir * )rder of Rede¬ 
termination certified from tin* record a> a true copy. 

; Seal I . S. Hoard <>t lax Appeals, 1! *44.) 

P>. I). (JAMBLK, 

('h rk l \ S. Hoard of Tax Appeals. 

44 Filed 1 )*•<•. *>. 11*47. I nited Stat**s Board of Tax 

A | *{ >eals. 

( nited Stale- Board of Tax Appeals. 

Pocket No.. S4S(i. 

Joy Fi.okal i'omi'any, Petitioner, 

vs. 


Commissions: or Intkknal Rkvente, Respondent. 

St t palatum. 

It is hereby stipulated and agreed by and between tlie 
parties hereto, through tin* undersigned, their respective 
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i 

attorneys, that in accordance with section 1002 of the Rev¬ 
enue Act ot 102b, the above-out it loci case may he appealed 
to and reviewed by the Court ot Appeals ot the District 
of Columbia. 

(Signed) C. M. CHARKST, 

If, 

i 

(tetteral ( annsel Hnrean of Infernal P e renue. 

HARRY FRKIDMAX, 

Counsel for Petitioner. 


at ion cor 


Now, December 28, 1027, the foregoing Stipulj 
titled from the record as a true copy. 

[Seal r. S. Hoard of Tax Appeals, 11)24.J 

H. 1). (JAMBILE, 

('Jerk l . .S'. Hoard of Ja.r ,| Iji/teals 

i 

i 

i 

Filed Dec. (5, 1027. Fnited Stal(*s Boaij*d of Tax 

Appeals. 

I 

l nited States Board of l ax Appeals.! 

Docket \o.. 808b. 


.Joy Flo il\l Company, Petitioner, 


4: 


• > 


vs 


Commissioner of Internal Revenue, Respo 


ident. 


Petit ion f or Perieir of Decision of Hoard of I a\r Appeals. 

Now comes the .Joy Floral Company, by it]; attorney, 
Harry Friedman, and respectfully shows the Court: 

1. On November 11, 1025, the .Joy Floral Company duly 
appealed to the Fnited States Board of Tax Appeals from 
a determination of the Commissioner of Internal Revenue 
of a deficiency of $1,070. SO. in its income taxes for the fiscal 
vear ended .Julv 31, 1010. This was docketed in 

2. The taxes involved depend on the question 
or not the “income and profits tax waivers” filet 
five years after the tiling of the return for the 
ended July 31, 1010 are valid. 


mber 808b. 
of whether 
more than 
fiscal vear 
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< »ij .lulv 29, 1927, tin* Board tiled its findings of fact 
arid opinion. By this decision tin* “waivers** tiled were 
Judd to lx- valid and tin* deficiency found by the commis¬ 
sioner w a- affirmed. 

4. Thereafter. formal order was entered dated August 
v . 1927. rcdctennininir the said deficiency in the same 
amount as that found by tin* ('ommissioncr. 

That the petitioner desires that the case involved he 
reviewed hv tIn* <'onrt of Appeals of tin* district ot Golum- 
hia to wlii<*h tin* (’ommissioncr of Internal Revenue has 
c<uisente<l hy stipulation tiled with tin* Board of fax Ap- 
j teals. 

\\ h. The petitioner presents herewith the trim script 

of record in said case under tin* seal ot tin* l nited 
States Board of Tax Apjteals which is prayed to he taken 
a" a | *a rt hereot. 

Wherefore the petitioner prays: 

1. This t'ourt review the decision ot the Board <d lax 
Appeals; 

■J. This t’ourt reverse the decision ot tin* Board ot lax 
Appeals with directions to tin* Board to find that the 
“waivers** tiled are void and to redetermine the taxes ac¬ 
cordingly : 

And for such further and other relief as may seem 


meet. 


HARRY FRIHOMAN, 

Attorney for Petitioner. 


Now. December 2S 1927, the fore^oinir Petition for Re¬ 
view certified from the record as a true copy. 

[Seal l\ S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk r. S. Hoard of Tax Appeals . 
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45 Filed Dec. (>, 1927. United States Board of Tax 

Appeals. | 

United States Board of Tax Appeals.! 

Docket No., 8980. 

•Joy Floral Uompany, Petitioner, 

vs. 

( Commissioner of Internal Revenue, Respondent 

Assignment of Error. 

The following are assigned hy the taxpayeif as errors 
in the above-entitled case: 

1. In entering judgment for the Commissioner. 

2. In redetermining the deficiencies as found llv the Com- 
missioner. 

3. In deciding that the “income and profits ta|x waivers 
filed more than five vears after the filing of the 
the fiscal year ended duly 31, 1919 were valid. 

4. In deciding that the collection of the defij< 
not barred hv the statute of limitations. 




returns for 


eiency was 


HARRY FRIEDMAN, 
Counsel for Petitioner. 

Now, December 28, 1927, the foregoing Assignment of 
Error certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 




-i«>\ i < o. vs. < mf:. «u int. kkvkntf.. 


4*> Filed Dec. (*. 1PJ<. I nited States Board of Tax 

A | *j >eals. 

i iiit«*« 1 States Board of fax Appeals. 

Docket No., spsb. 

Jo\ Kr.oiiAi. (’omi'anv, Petitioner, 

vs. 

*'ii.MM!»IoNKI: (»i I.NTKKNAI. KkYKMK, I icspom lellt. 

I hs I (} )Nlt K > H nj /{cCOt't/. 

1 In* < h-rk ot the l nited States Board of lax Appeals 
in preparing tin- transcript of record for the Court of Ap¬ 
peals ni the above eii 1 it led ease, will please include the 
following: 

1. Docket entries of proceedings before tin* Board. 

2. Amended petition. 

b. Answer to amended petition. 

4. Findings of fact as amended and opinion of tin* Board, 
b. Decision (Order of redetermination). 

t». I Ytition for review. 

7. Stipulation for review hy Court of Appeals of the Dis- 
t riot of ('olumbia. 

5. Assignment of error. 

P. This designation. 

11AKKV FBI EDM AN, 

(’oimsrl for Petitioner. 

Now, December 2 s , 1 Dl27, the foregoing Designation of 
Record certified from the record as a true copy. 

[Seal F. S. Board of Tax Appeals, 1924. | 

B. I). GAMBLE, 

Clerk l . S. Unord nj Tax ,1 j/j/eals. 


Endorsed on cover: Board of Tax Appeals. No. 4(>P0. 
Joy Floral Company, appellant, vs. Commissioner of In¬ 
ternal Revenue. Court of Appeals, District of Columbia. 
Filed Dee. 2P. 1P27. Henry W. I lodges, clerk. 
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lawn 


(1) Hood Rubber Company vs# Thoma* We White, decided by the District Court of 

• * y 

the Uhitea states for the District of Massachusetts on August 29, 1928e 

• 4 , 

This case held that an instrument, similar to the instrosent 
executed by the appellant in this appeal, (R~18, 20) constituted a 
binding contract, which cannot be varied by subsequent legislation* 

J? * " * - • 4 * *, C * " '** *’ l% ’ /*■ ’ • ; A V **' ‘ / 

(2) units* States of Avert oa ts. John Barth. C oap any and United St* tee Fidelity 

and Guaranty Company, decided fey the United States Circuit Court of Appeals for 

* • ' * «* 

the 7th Circuit, on September 12, 1928* 

This o&se held that the limitations statute provided for in the 
Revenue Act of 1926, Section 1106(a), quoted in appellants brief, 
page 4, was more than a limitation statute and that "It not only 
operated to bar the remedy, but specifically extinguished the cause 
of action. Such being the character and effect of this statute, 
it is not within the power of Congress to enact legislation to 
recreate the liability thus extinguished** 

(3) Stockett v* Sasscer (6 Md* 379). 


Counsel/ for Appellant 

( ! 





IN THE 


Court of Appeals, 23strict of Columbia 


October Term, 1927. 


No. 4690. 

I 

Joy Floral Company, Appellant, 

v. 

Commissioner of Internal Revenue. 

Appellee . 

APPEAL FROM THE UNITED STATES BOARD 

OF TAX APPEALS. 


BRIEF FOR APPELLANT. 


NAMES OF PARTIES AND NATURE OF THE 

PROCEEDINGS. 

The name of the appellant is the Joy Floral Com¬ 
pany, a corporation, with its principal office at Nash¬ 
ville, Tennessee. The appellee, the Commissioner of 
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Interna] Revenue of the United States, is concerned 
in this proceeding only in his official capacity. 

This appeal is taken and effected for the purpose 
of correcting a judgment and order of the United 
States Board of Tax Appeals, which, after consid¬ 
eration. decided and ordered that the appellant was 

indebted fOr a deficiency for the fiscal vear ended 

« * 

July Ml. 1919, in the amount of $1,979.86 (Rec. 34). 


II. 

ABSTRACT OF PLEADINGS. 

The appellant in its amended petition (Rec. 5, 6) 

averred that under tin* provisions of Section 277(a) 

(2) of the Revenue Act of 1924*, the assessment of 

the deficiency for the fiscal year ended July 31, 1919, 

was barred because it was not made within five vears 

* 

after tin* return was filed, and that the instruments 

entitled “income and profits tax waiver' ? filed by the 

appellant were void, because they were filed after the 

expiration of the statute of limitations for assessment. 

The appellee in his answer (Rec. 13, 14) admits that 

the “waivers” were filed more than five vears after 

% 

the return was filed for the fiscal year ended July 
31, 1919, but denies that he is barred from assessing 
the proposed deficiency. 

The Board found that the “waivers” were filed 
more than five vears after the filing of the return 
for the fiscal year ended July 31, 1919, but that the 
Commissioner was not barred from making the as¬ 
sessment. and accordingly it approved the Commis¬ 
sioner's proposed deficiency of $1,979.86 (Rec. 34). 


*The Revenue Act of 192fi, in Section 277(a)(3), provides the same 
period of limitations—five years. 


3 


THE STATUTES. 

The following provisions of law are pertinent to a 
consideration of this appeal: 

REVENUE ACT OF 1924. 

4 ‘PERIOD OF LIMITATION UPON ASSESS¬ 
MENT AND COLLECTION OF TAX. 

Section 277(a). Except as provided in Section 
278— i 

* * * Sec. 277 (a)(2). The amounj; of in¬ 

come, excess-protits, and war-profits taxes im¬ 
posed by the Act entitled ‘An Act to provide 
revenue, equalize duties, and encourage | the in¬ 
dustries of the United States, and for otljer pur¬ 
poses/ approved August 5, 1909, the Act en¬ 
titled, ‘An Act to reduce tariff duties andj to pro¬ 
vide revenue for the Government, and for other 
purposes/ approved October 3, 1913, the Rev¬ 
enue Act of 1916, the Revenue Act of l|)1 7, the , 
JiaXfiiiue Act of 1918, and bv any such Act as 
amended, shall be assessed within five years after 

_ t h e rr gt n r n* and no proceeding pi court 

for the collection of such taxes shall be begim after 
tli’e expiration of such period. 

" * * * Sec. 278(c). Where both the Com¬ 

missioner and the taxpayer have consented in 
writing to the assessment of the tax after the 
time prescribed in section 277 for its assessment 
the tax may be assessed at any time pri^r to the 
expiration of the period agreed upon.” j 

REVENUE ACT OF 1926. | 

“PERIOD OF LIMITATION UPON ASSESS¬ 
MENT AND COLLECTION OF TAX. 

Section 277(a). Except as provided ip Section 
278— 
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# Sec. 277(a) (3). The amount of in¬ 
come, excess-profits, and war-profits taxes im¬ 
posed by the Act entitled ‘An Act to provide 
revenue,' equalize duties, and encourage the in¬ 
dustries of the United States, and for other pur¬ 
poses, * approved August 5, 1909, the Act en¬ 
titled ‘An Act to reduce tariff duties and to pro¬ 
vide revenue for the Government, and for other 
purposes/ approved October 3, 1913, the Rev¬ 
enue Act of 1916, the Revenue Act of 1917, tlie 
Revenue Act of 1918, and bv anv such Act as 
amended, shall be assessed within five vears after 
the return was filed, and no proceeding in court 
without assessment for the collection of such 
taxes shall be begun after the expiration of such 
period. 

* * # Sec. 278(c). 'Where both the Com¬ 

missioner and the taxpayer have consented in 
writing to the assessment of the tax after the time 
prescribed in section 277 for its assessment the 
tax may be assessed at any time prior to the ex¬ 
piration of the period agreed upon.” 

• ••••**#• 


“FINAL DETERMINATIONS AND ASSESS¬ 
MENTS. 

Sec. 1106(a). The bar of the statute of limita¬ 
tions against the United States in respect of any 
internal-revenue tax shall not only operate to bar 
the remedy, but shall extinguish the liability; 

• * * ? 7 


TV. 

STATEMENT OF QUESTION INVOLVED. 

Are the “income and profits tax waivers” filed by 
the appellant more than five years after the filing of 
the return for the fiscal year ended July 31, 1919, 
effective to permit the assessment of the deficiency for 
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that year at a date later than five years after the 
return was filed? 


y. 

STATEMENT OF THE CASE. 

The Joy Floral Company, the appellant ahd tax¬ 
payer, filed an income and profits tax return for the 
fiscal year ended July 31, 1919. On, or about Novem¬ 
ber 1, 1924, which was more than five years after the 
return was filed, the Commissioner of Internal Rev¬ 
enue wrote the taxpayer that the statutoryl period 
within which he could assess additional taxes j for the 
year 1919 “will expire presently,” and “in brder to 
avoid the necessity of making an assessment’| * * * 
“it is requested that you sign and return to this office 
the enclosed form of waiver” (Rec. 17). Thereafter, 
on December 2, 1924, the taxpayer executed the in¬ 
strument sent it. In that instrument (Rec. 18) the 
taxpayer and the Commissioner of Internal Revenue 
“consent to extend the period prescribed by law for 
a determination, assessment and collection” of taxes 
“due under anv return made bv or on behalf of said 
taxpayer for the fiscal year ended July 31J 1919.” 
This “waiver” was in effect for a period of ope year. 
On July 15, 1925, the Commissioner of Internal Rev- 
enue wrote the taxpayer that “the period within which 
the Commissioner may assess additional taxe.4 for the 
fiscal year ended July 31, 1919, * * * w i|l expire 
in the near future and in order to avoid the necessity 
of making an immediate assessment” * * * “it is 

requested that you sign and return to this office the 
enclosed form of waiver” (Rec. 32, 33). Thereafter, 
on July 27, 1925, the taxpayer executed the “jwaiver” 


i 

I 
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( Roc. 20) under which the taxpayer and the Commis¬ 
sioner of Internal Revenue “hereby waive the time 
proscribed by law for making any assessment of the 
amount of income, excess profits or war profits taxes 
due under ahv return made bv or on behalf of said 
taxpayer for the year (or years) fiscal year ended 


Both of the instruments described as “income and 

profits tax waiver” were executed more than five 

vears after the return was filed for the fiscal vear 
• • 

ended duly Ml, 1019 (Rec. 21). 

The Commissioner of Internal Revenue thereafter 
notified the taxpayer of the redetermination of its tax 
for the fiscal year ended July 31, 1919, and proposed 
a deficiency in the amount of $1,979.86 (Rec. 8). 

The taxpayer being dissatisfied with this action, 
filed an appeal to the United States Board of Tax Ap¬ 
peals in accordance with the provisions of the Rev¬ 
enue Act of 1924, the petition being filed on November 
11. 1925. Later, on December 28, 1925, the taxpayer 
filed an amended petition (Rec. 4). On March 28, 
1927. a date subsequent to the passage of the Revenue 
Act of 1926J the case was submitted to the Board of 
Tax Appeals (Rec. 3) and the decision (Rec. 15) and 
order of redetermination followed (Rec. 34). 


ASSIGNMENT OF ERROR. 

1. The Bohrd erred in its finding that the deficiency 
as determined by the Commissioner of Internal Rev¬ 
enue was not barred by the statute of limitations. 

2. 'Die Board erred in its finding that the “income 
and profits tax waivers” filed more than five years 
after the filibg of the return for the fiscal vear ended 
July 31, 1919, were valid. 



7 


i 

3. The Board erred in holding that upon the record 
before it the deficiency of $1,979.86 must be approved, 

and in redetermining it in that amount. 

■ 

ARGUMENT. | 

The period of limitation upon the assessment of the 
deficiency for the fiscal year ended July 31, 1919, is 
five years*. The 44 waivers’’ (Rec. 17, 20) were not 
filed until more than five years after the filing of the 
return. The deficiency for that year, therefore, is 
barred from assessment unless the 44 income and profits 
tax waivers” filed by the taxpayer more than five 
years after the filing of the return are valid and 
permit of an assessment at this time. 

The taxpayer’s argument of this appeal briefly out¬ 
lined below is: 

1. The validity of the instruments entitled income 
and profits tax waiver” is determinable under 
the rules of law relating to contracts, i 

2. The “waivers” are void because they were execu- 
ted without consideration. 

3. The bar of the statute of limitations against as¬ 
sessment extinguished the liability for the tax, and 
such liability cannot be revived by the “Waivers” 
executed by the taxpayer and the Comipissioner 
of Internal Revenue after the expiratioji of the 
statute of limitations. 

# Sec. 277(a)(2), Revenue Act of 1924. 

# Sec. 277(a)(3), Revenue Act of 1926. 
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THE VALIDITY OF INSTRUMENTS EN¬ 
TITLED “INCOME AND PROFITS TAX 
WAIVER" IS DETERMINABLE UNDER TIIE 


RULES OF LAW RELATING TO CONTRACTS. 


The provision of the Revenue Acts of 1924 and 1926, 
relating to an agreement to extend the statute of 
limitations is found in Section 278(c), quoted herein¬ 
before. Neither of the “waivers” filed by the tax¬ 
payer is in the words of the statute. The first 
“waiver” is not a “consent” to a later assessment 
as provided for in Section 278(c), but a “consent” to 
a later “determination, assessment and collection.” 
The second is not a “consent in writing to the assess¬ 
ment of the tax after the time prescribed,” as required 
by Section 278(c), but is a waiver of “the time pre¬ 
scribed by law for making any assessment.” It is, 
therefore, governed by the rules of law relating to 
waivers or agreements to waive a statute of limita¬ 
tions. 

Even if the “waivers" filed by the taxpayer were in 
the language of the statute they would be bilateral 
contracts and their validity would have to be deter¬ 
mined by the rules of law relating to contracts. Sec¬ 
tion 278(c) relates to a statutorv “consent.” The 
“consent” of the taxpayer alone is insufficient. There 
must be mutuality. There must be “consent” by the 
(’ommissioner. The “consent” must take the form of 


a written instrument. The period must be “agreed 
upon.” These statutory requirements indicate Con¬ 
gress intended the instruments filed in accordance with 
Section 278(c) to be agreements. If an agreement 
was not intended, Congress would not have used the 
words “agreed upon,” and would not have insisted 


upon the Commissioner signing it. It would have used 
other language to indicate clearly that the instrument 
was not to be an agreement, but something ^lse. 

The Board of Tax Appeals in Writ Franklin v. Com¬ 
missioner of Internal Revenue (7 B. T. A. 686) held 
that the “consent” required by Section 278(c) was 
bilateral in character and was governed by tjhe rules 
relating to contracts. The Board said: 

j 

“The instrument under consideration is de¬ 
nominated an ‘income and profits-tax waiver.’ It 
is in fact a bilateral undertaking entered into by 
the parties pursuant to the statute. Technically, 
it is not a waiver of the statute, for it!is made 
pursuant to the statute. It is not an acknowledg¬ 
ment of any existing obligation or a new! promise 
to pay, from which a new cause of action arises, 
thus beginning anew the period of limitation. It 
is not an agreement not to plead the statute of 
limitations as a defense to any assertec} tax lia¬ 
bility. In short, it is not something td be con¬ 
sidered as in avoidance of the statute. By the 
statute and its terms, it operates to extend the 
time.” 

• •••••* | * * 

“We see no reason why the rules hiid down 
by the courts for the purpose of determining the 
intent of the parties in such cases (contract cases) 
are not equally applicable to a ‘consent iij writing’ 
such as we have here.” 

In the appeal of Pantlind Hotel Company, et al, 
v. Commissioner of Internal Revenue, decided Decem¬ 
ber 27, 1927, the Board of Tax Appeals in considering 
the character of the instrument required bv Section 
278(c) said: 
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“The term ‘waiver’ is a misnomer and is mis¬ 
leading. Congress in neither tlie Revenue Act 
of 10-4 nor 1926 used the word as designating an 
instrument which extended the time for deter¬ 
mination, assessment and collection by the taxing 
officials, but instead, in Section 278(c) of both 
Acts, spoke of a case ‘where both the Commis¬ 
sioner and the taxpayer have consented in writ¬ 
ing.' This language recognized a bilateral agree¬ 
ment. A contract mag be unilateral in obligation , 
but always has at least two operating parties; a 
waiver *so far as it is thought to be anything, 
* * * ib unilateral.’ Ewart, Waiver Distributed 
150. 

These instruments , then , create an obligation 
contractual in its nature # * *.” 

Thus it is seen that the “consent” required by Sec¬ 
tion 278(c) is a bilateral contract and “the rules laid 
down by the Courts” in contract cases are equally 
applicable to such “consent.” Consequently, whether 
the instruments entitled “income and profits tax 
waiver" be held to be “consents in writing” as re¬ 
quired by Section 278(c) or waivers of or agree¬ 
ments to waive the statute of limitations, their 
validity must be determined under contract rules. 


T1IE “WAIVERS” 
THEY WERE 
SI DERATION. 


FILED ARE VOID BECAUSE 
EXECUTED WITHOUT CON- 


Clearly, the! instruments are subject to the rules of 
law governing contractual obligations. One of those 
rules is that no executory contract is enforceable nn- 
less there is consideration, Farrington v. Tennessee 
(95 U. S. 679). This rule of law applies to waivers of 
a statute of limitations; 
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United Firemen’s Insurance Co. v. Thomas (82 
Fed. 406) 

Hastings v. Lovejoy (140 Mass. 261) 

Emerson v. Slater (22 How. U. S. 28) j 

to promises to waive a general statute of limitations; 

Mann v. Cooper (2 D. C. App. 226) 

Small v. Jones (138 Ga. 521) (75 S. E. 605) 
Green v. Coos Bay Wagon Road Co. (23 Fed. 
67) 

Wood on Limitations (4th Ed. page 341) 

and to a waiver of, or agreement to waive, a statute 
of limitations relating to the collection of Federal 
income taxes. (Thornhill Wagon Co. v. Noel, 17 Fed. 
(2nd) 407.) ! 

The rule of law requiring consideration applies to 
contracts between an individual and the Government 
as well as to contracts between individual^. In 
Shealey on “The Law of Government Contracts ’I’ page 
4, it is stated: 

“In a broad sense and subject to statutory 
limitations, the United States, when it contracts 
with its citizens, is controlled by the sam(* laws 
that govern citizens under similar conditions, and 
all obligations which would be implied against 
citizens under the same circumstances will be im¬ 
plied against it.” United States v. Bostwick (94 
U. S. 53). 

I 

* 

The Board of Tax Appeals in its opinion (Bee. 15, 
28) tacitly admits that consideration is necesshry to 
the “waivers.” It then attempts to find a considera¬ 
tion. What does the Board find as the consideration 
furnished by the contracting parties? Does it find a 
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detriment suffered bv tlie Government ? Does it find 
the Government giving up anythin# in exchange for an 
agreement to waive a vested right ? It assumes merely 
that benefits flow to tlie taxpayer by reason of its 
right to do business as a corporation, and that those 
benefits are sufficient consideration for the “waivers.” 
We submit with due respect to the Honorable Board, 
that it erred in that holding. All who benefit by our 
Government! should contribute to its support through 
taxation. But such benefits are not consideration for 
the tax or a contract made between the Government 
and the taxpayer relating to the period within which 
a tax may be assessed. 

The right to tax is not founded on contract. In 
Bristol v. Washington County (177 V. S. 133, 145) the 
Supreme Court said: 


“The obligation to contribute to the support of 
the Government in return for the protection and 
advantages afforded by the Government, is not 
d(‘pendent on contract, but on tin* exercise of the 
public will as demanded by public welfare.” 


Xor are the advantages a citizen derives from his 
citizenship the price of governmental protection. The 
Government owes protection to every one within its 
borders whether or not he is a taxpayer or a citizen. 

The doctrine is well stated in 37 Cyc. 708, note 11, as 
follows: 


“Taxes not the price of governmental protec¬ 
tion .—The doctrine that a tax is a payment made 
to the Government in consideration of the ad¬ 
vantages which it offers, or as an equivalent for 
the security which it affords, or a pledge to secure 
the enjoyment of the remainder of one’s prop- 
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erty, rests upon a false conception of the relation 
of the citizen to the state. For the advantages 
of organized society are not a matter of bargain 
and sale, and protection in the enjoyment of his 
rights is a duty owed by the State to every citizen 
whether he can or does pay taxes or not, and this 
duty would be just as much obligatory on the 
state if it needed no taxes.’’ 

I 

One of the fundamental rules of consideration is 
“doing or agreeing to do what you are obligated to 
do is not consideration.” “Promising what npt free 
to omit” is not consideration. 

So in this case the “benefits flowing to the taxpayer” 
are mandatory grants of the Government. Tl^e Gov¬ 
ernment is in duty bound to grant those benefits and 
under our Constitution must grant equal benefits to 
all persons—citizens or aliens, individuals 6r cor¬ 
porations, taxpayers or paupers. The Government is 
bound by the Constitution to grant those benefits. 
Under what theory of law can the granting of such 
benefits constitute consideration for a waiver of, or 
agreement to waive, a statute of limitations: 

We respectfully submit with due respect to the 
Board that the “waivers” were executed without con¬ 
sideration and are therefore void and did not! extend 
the period within w’hich the Commissioner coulcj assess 
additional taxes for the fiscal year ended July 31, 1919. 
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THE HAl» OF TIIH STATUTE OF LIMITATIONS 
A G AIX S T A SSFSSM E X T EXTINGUISH E I ) 
THE LIABILITY FOR THE TAX AND SUCH 
LIABILITY CANNOT BE REVIVED BY THE 
“WAIVERS” EXECUTED BY THE TAX¬ 
PAYER AND THE COMMISSIONER AFTER 
THE EXPIRATION OF THE PERIOD OF 
LIMITATIONS. 

Section 1106(a) of the Revenue Act of 1926 reads 
as follows: 


“The bar of the statute of limitations against 
the Failed States in respect of any internal rev¬ 
enue tax shall not only operate to bar the remedy, 
but shall extinguish the liability; 


* y > 


The above quoted language is sufficiently broad to 

warrant this Honorable Court in holding that Section 

1106(a) is retrospective in effect. It applies to “aw// 

infernal revenue tax." The language of Congress is 

clear. If this section were intended to relate onlv to 

* 

taxes under the 1026 Act, it would have been so 
limited by Congress. There is nothing in language 
of Section 1106(a) to indicate its effect is limited to 
cases where “the bar of the statute was in effect when 
the act was passed or has arisen subsequently” as 
field by the Board in this case. 

However, it is not necessary to decide whether Sec¬ 
tion 1106(a) is retrospective, because there can be no 
question but that it is merely declaratory of a long 
established principle of law. 

(That principle of law is “where a statute <fives a 
right of action which did not exist at common law , the 
general rule is that the time therein fixed for bringing 
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the action is a limitation on the liability itself and not 
on the remedy alone.” This doctrine has been applied 
by the courts to numerous classes of cases, including: 


(a) 

(b) 



(d) 

(e) 


Action for death by wrongful act. 

Pennick v. Central K. R. Co. (103 U. S. 11) 
Actions against corporate directors for penalty 
or forfeiture for failing to file annual reports. 
Davis v. Mills (194 U. S. 451) 

Action for damages under Federal Employers 
Liability Act. Central Vermont R. R. Co. v. 
White (238 U. S. 507) I 

Action for death by wrongful act in admiralty 
cases. The Harrisburg (119 U. S. 199) i 
Action against railroad under Interstate jCom¬ 
merce and Transportation Acts for misrouting 
shipment. 

Danzer v. Gulf & Ship Island R. R. Coj (268 


U. S. 633) 

(f) Action to collect Federal income taxes. 

Bashara v. Hopkins (290 Fed. 592) i 

(g) Suits by United States to recover land held 
under void patent. United States v. Chandler- 
Dunbar Water Power Co. (209 U. S. 447-450) 

In The Harrisburg (119 U. S. 199, 214) the Supreme 
Court said: 

“The statutes create a new legal liability with 
the right to a suit for its enforcement, provided 
the suit is brought within twelve months and not 
otherwise. The time within which the suit | must 
be brought operates as a limitation of the liability 
itself as created, and not of the remedy \alone. 
This condition attached to the right to sue at all. 

It matters not that no rights of innocent 
parties attached during the delay. Time has been 
made of the essence of the right and the right 
is lost if the time is disregarded. The liability 
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and tho reined v arc created bv the same statutes, 
and the (limitations of the remedy are, therefore, 
to be treated as limitations of the right.” 

In Davis v. Mills (194 U. S. 451) the Supreme Court 
said : 


“It is it rue that this general proposition is quali¬ 
fied bv the fact that the ordiirarv limitations of 
action aire treated as laws of procedure, and as 
belonging to the lex fori , as affecting the remedy 
only, and not the right. But in cases where it 
has hern possible to escape from that qualification 
bp a reasonable distinction, courts hare been 
uilling to treat limitations of time as standing 
like other limit atoms, and cutting down the de¬ 
fendant's liability wherever he is sued. The com¬ 
mon ease is where a suit creates a new liability, 
and in the same section or in the same act limits 
the time icithin which it can be enforcedwhether 
using words of condition or not.” 

In a recent case, Wm. Danzer & Co., Inc., v. Gulf 
& Ship Island K. K. Co. (268 U. S. 633) the Supreme 
Court had before it a case involving an action to re¬ 
cover damages awarded by the Interstate Commerce 
Commission for misrouting a shipment of freight. 
The defendant on August 30, 1917, misrouted a crate 
of lumber purchased by the plaintiff. On February 
14, 1921, the plaintiff tiled a claim with the Interstate 
Commerce Commission and the Commission awarded 
damages. Tho Interstate Commerce Act under which 
this claim was tiled, originally provided a two-year 
period within which the claim could be tiled, but the 
Transportation Act, passed in 1920, eliminated from 
the computation of the two-year period, the period 
during which the railroads were under Federal con- 
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trol. The Transportation Act was passed more than 
two years after the right to file the claim arose. The 
question was whether the claim filed with the Inter¬ 
state Commerce Commission was a timely on^ and 
whether the Transportation Act could revive the right 
which had already been barred. The Court helq that 
it could not revive the expired right stating: 

‘ 1 It is settled by the decision of this Couijt that 
the lapse of time not only barred the limitation, 
but also destroyed the liabilitv of the defendant 
to the plaintiff. On the expiration of the two-year 
period, it was as if the liability had never ex¬ 
isted. * * *” 

The Court then refers to the case of Campbell v. 
Holt (115 U. S. 620), and distinguishes it on the 
ground that it is an action on a contract for the re¬ 
covery of money where the limitation ran only to the 
remedy. 

The Court said: 

I 

“We need not re-examine the doctrine of Camp¬ 
bell v. Holt, * * * as it is plain that cas^ does 
not apply. That was an action on a contract for 
the recovery of monev. Bv a statute of limita- 
tions, the right of action had been barredJ The 
statute was repealed before the action was com¬ 
menced. It was held that the action could be 
maintained, and that such repeal did not djeprive 
the debtor of his property without due process of 
law, in violation of the 14th Amendment,! The 
decision rests on the conception that the bbliga- 
tion of the debtor was not destroyed by l^pse of 
time, and that the statute of limitations related to 
the remedy only, and that the removal of tpe bar 
was not unconstitutional. That case belonged to 
the class where statutory provisions fixifig the 
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time within which suits must be brought to en¬ 
force an existing cause of action are held to apply 
to the remedy only. But such provisions some¬ 
times constitute a part of the definition of a cause 
of action created by the same or another provi¬ 
sion, and operate as a limitation upon liability.” 

From the:decisions of the Supreme Court, it is clear 
that there are two rules with reference to the effect 
of the expiration of the statute of limitations. The 
first is in the case of common law rights, such as suits 
on contracts, notes and common law torts, the expira¬ 
tion of the statute of limitations has the effect of ex¬ 
tinguishing tin* remedy only (Campbell v. Holt, 
.supra). The second is where the right is not con¬ 
tractual or tortious, but is created by statute, then 
the effect of tin* expiration of the statute of limita¬ 
tions is to extinguish the liability as well as the remedv. 
Taxes fall under the second rule. 

All taxes'are statutory, not contractual or tortious. 
Bristol v .Washington County (supra). A tax is a 

liability created bv statute Baltimore & Ohio R. R. Co. 

• • 

v. District iof Columbia (3 McA122). It was a well 
established!principle that taxes are not barred by the 
ordinary statute of limitations and that no limitation 
runs against the collection of taxes unless expressly 
stated by the tax imposing body. 

Section 1338, Coolev on Taxation. 

Hogan v. Ingle (2 C. R. C. C. 352). 

Baltimore and Ohio R. R. Co. v. District of Col¬ 
umbia (supra). 

Bashara v. Hopkins (290 Fed. 592). 

In the Bashara case (supra), the United States Dis¬ 
trict Court for the Northern District of Texas consid- 
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ered the effect of the statute of limitations imposed 
by the Revenue Act of 1918, similar to the statu Le con¬ 
tained in the Revenue Acts of 1924 and 1926, aijd held 
that the expiration of that statute extinguished the 
liability. The Court said: I 

i 

“It is claimed that, if the plaintiff should pay 
the tax demanded and avail himself of the statu¬ 
tory provisions for refund, he would be denied 
recovery, even though able to show the proceeding 
for collection was begun after the expiration of 
five years, because the defense of limitatioij, when 
presented as a basis for recovery, would be de¬ 
nied; in other words, that limitation will av^il him 
as a defensive pleading (and as an affirmative one 
in this case), but that it would not be available to 
him in a refund suit. It cannot be assumed that 
the Government would be deaf to the bar of jlimita¬ 
tion and the consequent illegality of an jassess- 
ment or collection after such bar. In Meriwether 
Garrett, 102 U. S. 501, 26 L. Ed. 197 


Justice Waite said: 


‘The power of taxation is legislative, and 
cannot be exercised otherwise than under the 
authority of the Legislature. , 


Chief 


“In The Harrisburg, 119 U. S. 214, 7 $up. Ct. 
147, 30 L. Ed. 358, it was said: 


‘The statutes create a new legal liability, with 
the right to a suit for its enforcement, provided 
the suit is brought within 12 months, and not 
otherwise. The time within which the shit must 
be brought operates as a limitation on the lia¬ 
bility itself as created, and not on the remedy 
alone. It is a condition attached to the right to 
sue at all. ’ 
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“At page 1052, 25 Cyc, it is stated that the lia¬ 
bility created by statute is a specialty and gov¬ 
erned by limitations applying to specialties. In 
the case of Smythe v. New Providence Tp. (I). C.), 
253 Fed. 824, the rule is stated that general sta¬ 
tutes of limitation do not apply on liability created 
by statute, and it is reasoned that such liability is 
not a debt which has arisen under a contract, 
either express or implied, but is an obligation 
which is a creation of the statute.” 

“In the case of Phillips v. Grand Trunk Rail¬ 
way, 23(3 U. S. 662, 35 Sup. Ct. 444, 59 L. Ed. 
774, where the Supreme Court had under consid¬ 
eration the rights of the shippers to recover from 
the carrier freight charges held to have been un¬ 
reasonable by the Interstate Commerce Commis¬ 
sion and the provisions of the Hepburn Act 
(Comp. St. Sec. 8563 ct scq.) limiting the time 
within which claims of that nature can be asserted, 
it was held that the lapse of time, not only bars 
the remedy but destroys the right. See, also, 
page 70S, 37 Cyc; Davis v. Mills, 194 U. S. 451, 24 
Sup. Ct. 692, 48 L. Ed. 1067; Northern Pacific 
Railway v. Crowell (I). C.), 245 Fed. 668 . 99 

“Therefore, it must follow, as a matter of 
course, that a collection of a tax made bevond 
the period allowed by law would be ‘illegal’ and 
such a collection would stand exactly upon the 
same basis as a collection made under an unconsti¬ 
tutional statute. It has been held that Section 3220, 
3226 and 3227 R. S., U. S. are applicable to proceed 
ings for the recovers* of taxes ‘erroneously or il- 
legally ’ assessed and collected. This recognition of 
the difference between a limitation in a special act 
and a general statute of limitations renders inap¬ 
plicable such derisions and texts as paragraph 4, 17 
Ruling Case Law, 66; Hopkirk v. Bell, 3 Cranch 
454 2 L. Ed. 497; Edwards v. Kearzev, 96 IT. S. 
598, 24 L. Ed. 793; Campbell v. Holt\ 115 IT. S. 
620, 6 Sup. Ct. 209, 29 L. Ed. 483; Campbell v. 
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City of Haverhill, 155 U. S. 612, 15 Sup. Ct. |217, 39 
L. Ed. 280—which hold that the plea of limitations 
defeats the remedy only, the debt remaining 


This case was''fSgrrsed bvfl ie Circuit Court bf Ap¬ 
peals on grounds which did not relate to the question 
of the effect of the expiration of the period of Jimita- 
tions. 

We respectfully submit that the expiration of the 
period of limitation provided by Section 277 [a) (2) 
of the Revenue Act of 1924 and Section 277(a)(3) of 
the Revenue Act of 1926, extinguished this taxpayer’s 
liabilitv. 

Therefore, the liability for the tax was extinguished 
at the time the taxpayer and the Commissioner Signed 




>» 


the “waivers.” 


The question is, can such “waJ 


revive a liability already extinguished? We ^ubmit 
that they cannot. 

The power to tax is in Congress. The Commissioner 
cannot impose a tax without Congressional sanction. 
The taxpayer cannot by consent impose a tax upon 


vers 


7 7 


itself. Nothing short of a new law of Congress 


could 


recreate the liability, and even then there would be a 
question as to the constitutionality of such a lzjw. 

We submit that the “waivers” even assuming (for 
the sake of argument only) that they are valid do not 
revive the liability for taxes for the fiscal year pnded 
July 31, 1919, already extinguished by the expiration 
of the statute of limitations. 



CONCLUSION. 


In conclusion we respectfully submit that the de¬ 
cision of the 1 Board of Tax Appeals should be reversed 
because: 


1. The deficiency determined bv the Board is barred 

•> 

by the statute of limitations. 

2. The “income and prolits-tax waivers” tiled by 

the taxpayer are void, and even if not void, are 

not effective to revive the tax the liability for 

•> 

which had been extinguished before the “waivers” 
were executed. 


Respectfully submitted, 


- - - - t" 


Harry Frfbdman, 

653-4 Earle Building, 
Washington, D. C. 
Counsel for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

No. 4690 ! 

I 

Joy Floral Company, appellant 

v . 

Commissioner of Internal Revenue, appellee 

APPEAL FROM THE UNIT ED STATES BOARD OF \ TAX 

APPEALS 

BRIEF FOR APPELLEE 

_ | 

PREVIOUS OPINION IN THE PRESENT CAS* 

The only previous opinion is that of the United 
States Board of Tax Appeals, reported at 7 B. T. A. 
800. It is also to be found at R. 15-31. 

JURISDICTION 

The appeal in the above entitled case is taken 
from a decision by the United States Board |of Tax 
Appeals rendered August 8, 1927. The case is 
brought to this court by petition for review filed 
December 6, 1927 (R. 36), pursuant to the Revenue 
Act of 1926 (Act of February 26, 1926, c. 27, Secs. 
1001, 1002, and 1003, 44 Stat. 9, 109, 110). 

dl 



QUESTION PRESENTED 


Docs Section 277 (a) (2) of the Revenue Act of 

1924 bar the assessment and collection of taxes 

levied bv tlx* Revenue Act of 1918 determined after 
% 

the five-year limitation has expired where the tax¬ 
payer lias, after tlx* expiration of said period, con¬ 
sented in writing to the assessment and collection 
thereof within a stated period in accordance with 
tlx* provisions of Section 278 (c) of the Revenue 
Act of 1924 ? 

STATEMENT OF FACTS 


The ('ommissioner of Internal Revenue deter¬ 
mined that a deficiency in tax was due by appellant 
for the fiscal year ended July 31,1919, in the amount 
of $1,979.86. He notified appellant by statutory 
deficiency letter, mailed September 18,1925. (R. 8.) 

Appellant on November 11, 1925 (R. 1), filed its 
petition (R. 4-12,) with the United States Board of 
Tax Appeals appealing from said determination. 
The answer of the Commissioner of Internal Reve¬ 
nue (R. 13-15) having been filed and depositions 
having been allowed, taken, and filed (R. 2), a hear¬ 
ing on the merits was held before a member of the 
Board on February 2, 1927 (R. 2). On July 29, 
1927 (R. 3), the Board’s findings of fact and opinion 
(R. 15-31) were promulgated. On August 10, 1927 
(R. 3), the findings of fact were amended (R. 32- 
33). On August 8, 1927 (R. 3), the Board filed its 
final order determining the deficiency for the fiscal 
year ended July 31,1919, to be $1,979.86. 
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The facts as found by the Board are as follows: 

On November 1, 1924, a letter was mailed appel¬ 
lant from the office of the Commissioner of Internal 
Revenue, reading as follows (R. 17): 

Treasury Department, Washington 

Office of Commissioner of 

Internal Revenue, 

November 7, 10 : 24 . 

IT: CA : 2339-9. I 

Jov Floral Company, 

Nashville, Tennessee . 

Sirs: 

Receipt is acknowledged of your brief 
signed and sworn to under date of July 18, 
1924, in which protest is made against the 
additional taxes of $1,752.48 and $298.54 for 
the years 1920 and 1921, respectively, ajs indi¬ 
cated in office letter dated August 28, 1|924. 

A deficiency of $1,979.86 for the veajr 1919 
was indicated in the above-mentioned). office 
letter and as no protest against this ajmount 
is included in your brief it is assumed that 
the deficiency is agreed to. 

Your are therefore requested to execute 
and return to this office within fifteen da vs 
from the date of this letter the enclosed 
agreement form or present exceptions, if 
any, which vou mav take thereto. 

If you protest against the determination 
of the deficiency the Bureau desires to pro¬ 
ceed in the regular manner to the considera¬ 
tion of anv information submitted bv you. 
However, the statutory period within which 
the Commissioner may assess additional 
taxes for the year 1919 will expire presently, 
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and in older to avoid the necessity of making 
an assessment prior to such consideration, it 
is requested that you sign and return to this 
ofYiee the enclosed form of waiver. 

In your reply reference* should be made to 
IT: <’A : 2332-9. 

Respect full v, 

1 d. < i. Bright, 

Drjfuf if ('oannissioncr. 

( Signed ) < )ijvkk Kinskl, 

Assistant lit ml of Division. 

There;* ft hr and on or about December lb 1924, t lie 
appellant duly executed an instrument in writing, 
which was thereafter executed by the appellee, and 
which reads ( R. 18) : 

Dir. 2, 1924. 


Income and Profits Tax Waiver 


In pursuance of tin* provisions of existing 
Internal Revenue Laws. Joy Floral Co., a 
taxpayer, of Nashville, Tenn., and the Com¬ 
missioner of Internal Revenue, hereby con¬ 
sent'to extend the period prescribed by law 
for a determination, assessment, and collec¬ 
tion of the amount of income, excess-profits, 
or war-protits taxes due under any return 
made by or on behalf of said taxpayer for the 

vears Julv Ml, 1919. under the Revenue Act 
• • 

of 1924. or under prior income, excess profits, 
or war profits tax Acts, or under Section 38 
of the Act entitled “An Act to provide reve¬ 
nue, 1 equalize duties, and encourage the indus¬ 
tries of the United States, and for other pur¬ 
poses,*' approved August 5, 1909. This 
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waiver is in effect from the date it is si 

by the taxpayer and will remain in effect for 

a period of one year after the expiration of 

tlie statutory period of limitation within 

which assessments of taxes may be made for 

the year or years mentioned, or the statutory 

period of limitation as extended by Sejetion 

277 (b) of the Revenue Act of 1924, or by any 

waivers already on file with the Bureau. 

%/ 

Joy Floral Co., 

T ns payer. 

(Signed) By J. M. Joy, Pres, j 

I). H. Blair, j 

(Commissioner. 



Thereafter, under date of July 15,1925, therje was 
mailed to appellant from the office of appellee |a let¬ 
ter reading (R. 19): ! 


Treasury Department, Washingtc 
Office of Commissioner of 

INTERNAL REVENUE, 

July J~>, iff25. 

IT : E : SM * | 

MX: B-20014 

Joy Floral Company, 

S isth and ('Iturch Sts., 

Nash ville, Tam. 



Sirs: 

An audit of your income and profits tax 
returns for the years 1919 to 1921, jinclu- 
sive, has resulted in the determinatioiji of a 
deficiency in tax of $4,030.88, as shown by 
Bureau letter dated August 28,1924. 

You are granted 30 da vs from the Jate of 
this letter within which to present a protest, 
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supports! by additional evidence or brief, 
against this detennination of a deficiency. 
Any ,addit ioiial evidence submitted should be 
undciroalh. I’pon request submitted within 
the period mentioned, you will also be 
granted a hearing in the Bureau with refer¬ 
ence tut lie mat ter. 


A request fora hearing should contain (a) 

the name and address of the taxpayer; (b) 

in the ease of a rorporation, the name of tin* 

State of incorporation; (r) a designation bv 

• * • 

date and svinbol of the notice or notices with 

re>pe<*t t<> wliieh the hearing is desired; (d) 

a designation of the vear or vears involved 

• • 

and a statement of the ;imount of tax in dis¬ 
pute for eacli year: (e) an itemized schedule 
of the finding's of the t’nit to which the tax¬ 
payer takes exception; and (f) a summary 
statement of the grounds upon which tin* tax¬ 
payer relies in connection with each ex¬ 
ec] u ion. 

If. after consideration of aiiv additional 

i • 

evidence submitted and anv arguments ad- 

• • * 

vanced bv voii. a delieienev is linallv deter- 
• • • • 

mil no 1 bv the Bureau to lx* due from vou, vou 

• * 7 

will, in accordance with tin* provisions of 
Section 271 of the Revenue Act of 1924, be 
advised bv registered mail of the final deter- 
initiation of tlie Commissioner as to the 
amount of t lie delieienev, and allowed b() days 
from the mailing of tin* letter in which to file 
an appeal to tin* I’nited States Board of Tax 
Appeals in tin* event you do not acquiesce in 
such final determination. 
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If you acquiesce in the determination of a 

deficiency as disclosed in this letter ahd the 
* 

accompanying statements, you are requested 
to sign the inclosed agreement consenting to 
the assessment of such deficiency, aijd for¬ 
ward it to the Commissioner of Internal 
Revenue, Washington, D. C., for the! atten¬ 
tion of IT: E: SM: MN: B: 20014. In the 
event that you acquiesce in a part of the de¬ 
termination, the agreement should ije exe¬ 
cuted with respect to the items agreed|to. 
Respectfully, 

(Signed) C. 13. Allen, 

Acting Deputy Connnissioner. 

Thereafter and on or about July 27, 1925 I appel¬ 
lant duly executed an instrument in writing! which 
was thereafter executed by appellee, reading (R. 
20 ): 

Income and Profits Tax Waiver for Taxable 
Years ended Prior to January 1,1922 


IT: E : SM : M X : 13 : 20014-5. 


7/27/25 
xistimr 


Co., a 


In pursuance of the provisions of c 
Internal Revenue Laws, Jov Floral 
taxpayer of Nashville, Tenn., and the Com¬ 
missioner of Internal Revenue liereb^ waive 
the time prescribed by law for making any 
assessment of the amount of income,! excess- 
profits, or war-profits taxes due unejer any 
return made by or on behalf of said taxpayer 
for the year (or years) Fiscal year ended 
7/31/19, under existing revenue a|cts, or 
under prior revenue acts. | 

93445—28-2 
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This waiver of the time for making any 
assessment as aforesaid shall remain in effect 
until 1 December Ml, 192b. and shall then ex¬ 
pire except that if a notice of a deficiency in 
tax is sent t«> said taxpayer by registered 
mail before said date and (1) no appeal is 
filed therefrom with the United States Hoard 
of Tax Appeals then said date, shall be ex¬ 
tended sixty days, or (2) if an appeal is filed 
with said Hoard then said date shall be ex¬ 
tended bv the number of davs between the 
» • 

date of mailing of said notice of deficiency 

and the date of final decision bv said Hoard. 

* 

1 .Joy Floral (\k, Taxpayer. 

(Signed) Hyd. M. dor. Pres. 

I). 11. Blair, 

( <>m anssioner. 

Kach of the instruments aforesaid was executed 

mort* than five years after the date appellant's 

return for the fiscal Year ended dulv Ml, 1919, was 

• • 

filed. 

STATUTES INVOLVED 

The Act of February 24. 1919, Sec. 250 (d), c. 18 
(40 Slat. 1057). in effect when appellant filed its 
return for the fiscal period ended July Ml, 1919. pro¬ 
vided that it he period of limitation upon suits or 
proceeding 1 for the collection of the tax was five 
Years after 1 the return was due or made. Bv the 
Act of November 2M, 1921. Sec. 250 (d), c. 1Mb (42 
St at. 227), the period of limitation was retained at 

five vears after the return was filed. 

% 

By the Act of June 2. 1924, Sections 277 and 278, 
c. 2M4 (4M 'St at. 253), which is the Act that was in 
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effect when the statutory deficiency letter bf the 

v * 

Commissioner was mailed appellant, it is provided: 

Sec. 277. (a) Except as provided in sec¬ 
tion 278 and in subdivision (b) of sectijon 274 
and in subdivision (b) of section 279— 

■3f ^ ■jf 

(2) The amount of income, excess-]>rofits, 
and war-profits taxes imposed by the Act en¬ 
titled “An Act to provide revenue, equalize 
duties, and encourage the industries I of the 


United States, and for other purpose^,” ap¬ 
proved August 5, 1909, the Act entitled “An 
Act to reduce tariff duties and to provide 
revenue for the Government, and for other 
purposes,” approved October 3, 1913, the 
Revenue Act of 191b, the Revenue Act of 
1917, the Revenue Act of 1918, and fcv anv 
such Act as amended, shall be assessed within 
five years after the return was filed, and no 
proceeding in court for the collection of such 
taxes shall be begun after the expiration of 
such period. 

Sec. 278. (c) Where both the Commis¬ 


sioner and the taxpayer have consented in 


writing to the assessment of the tax afjter the 
time prescribed in section 277 for its Assess¬ 
ment the tax may be assessed at anv time 
prior to the expiration of the period agreed 
upon. 


Except in cases where the Commissioner | of In¬ 
ternal Revenue believed that the assessment or col¬ 


lection of the deficiency would be jeopardized by 


delay, he was by Section 274 (a) and (b) of the 
Revenue Act'of 1924, supra, upon determining that 
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there was a deficiency in tax, required to notify the 
taxpavcr of such dcficirncv hv registered mail and 
assessment thereof could onlv he made in the event 
the taxpayer elected not to appeal to tin* Board of 
Tax Appeals after the statutory period within which 
such appeal might he taken had elapsed. In the 
event the taxpayer elected to appeal to the Board, 
assessment could only he made after the Board's 
determination and in accordance therewith. In 
case <>f an amount disallowed by the Board and 
which the ('ommissii»ner insisted upon, lie was re¬ 
man* led to an act ion in court to recover the same. 

Section 277 (h) of the Revenue Act of 1924 con¬ 
stitutes an exception to tlu* period of limitation 
upon assessment and collection in cases wherein 
the taxpayer lias appealed to the Board of Tax 
Appeals. It extends the period within which 

assesment might he made hv the number of davs be- 

• %• 

tween tin* date of mailing of the statutorv letter of 

* 

delici<*n<*v and tin* date of tin* linal decision of the 
1 >oa rd. 

The Act of February 26. 1926 (44 Stat. 9), con¬ 
tinuing in existence the Board of Tax Appeals and 
giving it jurisdiction over cases pending before it 
at the time of tin* adoption of the Act, provides that 
the running of the statute of limitations in cases 


where an appeal is pending before the Board of Tax 
Appeals shall be suspended for the period during 
which the Commissioner is prohibited from making 
an assessment or collecting the tax which is found 
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until the Board’s decision has become final ahd for 
sixty days thereafter. 

The sections of the law referred to other than 
Sections 277 (a) (2) and 278 (c) of the Revenue 
Act of 1924 have no immediate bearing upon the 
case at bar, but have been referred to for the pur¬ 
pose of establishing the enforceability of appel¬ 
lant's tax liability provided it is decided that the 
right to assess and collect the same was not barred 
when the statutory deficiency letter of September 
18, 1925, was mailed. 

For convenience in having the statutory provi¬ 
sions referred to in the argument in one section of 
the brief, the relevant portions of Section 1106 (a) 
of the Revenue Act of 1926 are also set out below. 
This section is referred to in appellant's argument, 
but is inapplicable to the present case, being epacted 
after the execution of the waivers already set out. 
The section is as follows (p. 113): 

The bar of the statute of limitations 
against the United States in respect If any 
internal-revenue tax shall not only operate 
to bar the remedy but shall extinguish the 
liability; * * *. 

SUMMARY OF ARGUMENT 

The sole question in this appeal is the legal 
of the consent of the taxpayer and the Cc|mmis- 
sioner of Internal Revenue to extend the [period 
prescribed by the statute for assessment and collec¬ 
tion of the tax in question. The consent is con- 
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tained in the two waivers, dated, respectively, De¬ 
cember 2. 15)24 (R. IS), and July 27, 1925 (R. 20), 
earh of wltieli was executed more than live vears 

•p' 

after July 21. 1919. tin* date on whirl) appellant's 
return was liled. The two waivers, taken together, 
consent to extend tin* time for assessment to De¬ 
cember 21. 1920. If this court concludes that tlie 
waivers effect a valid extension of such period, it 
is conceded that tin* derision of tin* Board should 
be affirmed. (See appellant's brief. ]>. 7.) 

In support of the legal effect of the waivers and 
in answer to tin* questions raised by appellant, it is 
urged by appellee, in the tirst place, that the con¬ 
sent to the extension of time by both parties is 
legally binding on the taxpayer, whether supported 
by consideration or not. tin* statute providing in 
terms for sdcli extension upon consent of the parties 
(Act of June 2. 1924. Sec. 278 (c). c. 224, 42 Stat. 
252: Sanger v. Nightingale, 122 U. S. 176). It is 
further urged that the original tax obligation is a 
consideration legally sufficient to support an agree¬ 


ment to extend the time for assessment after the 
expiration of the period of limitations (Perkins v. 
Dyer. 71 Ud. 421 : Campbell v. Holt, 115 U. S. 620). 
Finally, it is urged that the expiration of the period 
of limitations did not finally bar the right to re¬ 
cover in vie\v of the waiver, consent, and agreement 
to extension of time (Sanger v. Nightingale, supra; 
Perkins v. Dyer, supra). 
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ARGUMENT 


Consent to extension binding; on taxpayer under provisions 
of statute without consideration 

It will bo demonstrated under section I [ of this 
brief that the consent to the extension of time by the 
taxpayer was supported by a valuable considera¬ 
tion. It will first be shown, however, that the Icon- 
sent to the extension is binding under the ternjis of 
the statute without any consideration whatever 
The Act of June 2, 1924, Secs. 277 and 278, c. 234 


(43 Stat. 253), in effect when the statutory 
cienev letter was in effect, is set out in this 

•/ 7 


dcfi- 

n-ief 


under the heading “Statutes Involved.” Section 
277 (a) provides in effect that except as provided 
in Section 278, income, excess profits, and war 
profits taxes shall be assessed within five years after 
the return was filed, no proceeding in court for the 
collection of such taxes to be begun after that 
period. j 

Section 278 (c) provides an exception as follows: 

Sec. 278. (c) Where both the Commis¬ 
sioner and the taxpayer have consented in 
writing to the assessment of the tax aftejr the 
time prescribed in section 277 for its assess¬ 
ment the tax may be assessed at any jtime 
prior to the expiration of the period agreed 
upon. (Italics ours.) 

It is the plain wording of the statute that the 
time mav be extended bv consent. The act requires 
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wither that a consideration support such consent, 
nor that such consent he filed before the expiration 
of the fire-pear period. 

The United States is not hound bv a statute of 
limitations unless such intention is clearlv shown 
by Congress in enacting the statute. And, of course, 
in grant itig the privileges of a statute of limitations 
to taxpayers, < ’otigress may include such condi¬ 
tions, eX(*eptions, and safeguards as the circum¬ 
stances may require. In United States v. Nashville, 
('hattawnnfa <(• St. Louis ////. ('o., 1 IS U. S. 120, the 
Supreme Court said (p. 125): 

It is settled bevond doubt or controversy—• 

• • 

upon the foundation of the great principle of 
public policy, applicable to all governments 
alike, which forbids that the public interests 
should be prejudiced by the negligence* of the 
officers or agents to whose care they arc con- 
hd<!*d—that the l/nited States, asserting 
rights vested in them as a sovereign govern¬ 
ment. are not bound bv anv statute of limita- 

• • 

tions. unless (’ongress has clearlv manifested 

» mr 

its intention that they should be so bound. 
Lindseif v. Miller , 6 Pet. 666: United States 
v. Knifjht. 14 Pet. 201, 215: Gibson v. Chou¬ 
teau. 12 Wall. 02: United States v. Thomp¬ 
son, 98 U. S. 486: Fink v. O'Neil, 106 U. S. 
272. 281. 

Statutes providing periods of limitations against 

actions bv the United States are strictlv construed 
• » 

in favor of the Government. 

United States v. Nashrille, Etc., liij. Co., 
118 U. S. 120. 
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United States v. Whited cf* Wlieless. 246 
U. S. 552. 

United States v. St. Paul, M. cO 4/. Ry. Co., 
247 U. S. 310. 

Dupont de Nemours <(’■ Co. v. Davis, 264 
U. 8. 456. 

Bowers v. AYw; York cf- Albany Lighterage 
Co., 212 U. S. 346. 

No authority lias been cited bv appellant tojsup- 
port the view that a mere “consent'’ by the parties 
as provided in the act means a contract supported 
by a consideration. Nor have anv authorities been 
found to affirm such a construction. 

In 12 C. J. 515, many constructions of the word 
“consent” are gathered with citation of authorities. 
Nowhere is it used in tlie sense of contract. ! 

In the case of Wilkinson v. Misner, 158 Moj. 551, 
the court uses tlie word “consent” under circum¬ 
stances clearly showing that it is distinct fropi the 
element of consideration in a contract. The court 


said (p. 562): j 

But, conceding these propositions Ito be 
entirely true, if it appears the property is 
held by a creditor as collateral security to a 
debt, with the consent of the owner of the 
property, for a sufficient consideration[ then 
a contract of pledge appears, though it be not 
an express one. “Consent is a concurrence 
of wills,” says Black’s Law Dictionary. 
(Italics ours.) 

Thus, Congress provided a period of limitation 
within which taxes must be assessed. But it fdrther 
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provided that the period might he extended by 
“consent.*! It could have provided that the period 
be extended at the option of the (\>mmissioner, 
either with or without condition, with or without 
some cert ideation of necessitv. Was it unreason- 
able for < ongress to assume that taxpayers would 
consent, without consideration, to extend the period 
for assessment for a reasonable* time* in those cases 
where* thev would not suffer from the delay.' If a 
consideration were necessarv to tin* consent. Con- 
gross would have said so. “('ojitraet" can not be 
substituted for “consent" by imagination. Tin* 
meaning of each word is distinct, ('(digress must 
have used the oik* it intended to use*. In granting 
the privilege of the statute, it prescribed a reason¬ 
able means of waiver. 

The statute does not require tin* consent to be 
given before the expiration of the five-year period. 
A consent after such period is therefore as binding 
as one preceding it. The taxpayer and the Commis¬ 
sioner. under the statute, are free to consent to 
waive the period of limitations when and as they 
choose. 


In Parchvn v. ( hcssmari , 49 Mont. 32b, tin* Su¬ 
preme <\>urt of .Montana, passing upon a statute 
providing Ithat ‘‘anyone may waive the advantage 
of a law intended solely for his benefit,’* said (p. 

3) : 


»>. > 


This provision does not prescribe the time 
trltc'ii n<>r the mode In) which the waiver may 
be made effective, nor does it impose any 
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i 


restriction or limitation upon the right of 
waiver. It must therefore be assumed Ithat 
the party desiring to waive his right is [free 
to do so in any way and at any timp he 
chooses. (Italics ours.) 

In Sanger v. Nightingale, 122 U. S. 176, the 
Supreme Court said (p. 183): J 

The right to plead the statute of liijnita- 

1 

tions has been always held to be a personal 
privilege, of which the debtor could hvail 
himself or not, as he might choose. 

In llanchett v. Blair, 100 Fed. 817, the Circuit 
Court of Appeals for the Ninth Circuit, quoting 
with approval from Bank v. Kimble, 76 Ind« 195, 
said (p. 825): j 

The mere fact that a claim is old [is no 
reason why it should not be paid. Th|e law 
allows a man to be honest, and to pdy an 
honest debt, however stale and ancient it may 
be. He may interpose the statute of lijmita- 
tions, but lie may waive it, also. The law 
does not compel him to resort to this defense, 
nor can others insist upon it for j him. 
(Italics ours.) j 

Under the second section of this brief, wliefe the 
question of consideration is discussed, further au¬ 
thorities will be cited to show that it is immaterial 
whether the statute of limitations is waived before 
or after the period has expired. I 

Brief for appellant (p. 8) asserts that the waivers 
of December 2, 1924, and July 27, 1925. a}*e not 
“consents” under the statute. A mere glancejat the 
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documents proves the contrary. In the waiver of 
December 2. 1924 (R. 18). the taxpayer and the 
(’onimissioner ‘‘hereby consent to extend the period 
prescribed by law for a determination, assessment, 
and collection of the amount of income, excess- 
profits. or war-profits taxes due under any return 
made by or on behalf of said taxpayer for the 
vears Juiv 21. 1919. under the Revenue Act of 1924 

m • 

or under prior income, excess profits, or war profits 


tax Acts.** etc. 

In the waiver of July 27. 11127) (R. 20). the tax¬ 
payer and < Commissioner “waive the time pre¬ 
scribed bv law for making anv assessment," etc. 
And furtlier. “This waiver of the time for making 
any assessment as aforesaid shall remain in effect 
until December 31, 1926," etc. 

It is obvious ilia! bv agreeing to waive the time 
for assessment until December 31, 1926, the parties 
in effect consented that the tax be assessed during 
such period. Any attempt at another construction 
is a mere bandying of words. 



Consent to the extension of time was supported by a 

consideration 


At the end of the fiscal year of taxpayer (July 
31,1919) the taxpayer became obligated to the Gov¬ 
ernment for the correct amount of tax for the fiscal 
year. Whether the obligation was liquidated by a 
correct return, or by a later assessment, or whether 
the due date under the revenue act had arrived is 



i 


19 

immaterial. An obligation to pay, when due, the 
correct tax in accordance with the statute arose at 
the end of the fiscal year. This obligation to pay 
lh(* tax is a sufficient consideration for the waiver 
of the statute of limitations, after limitation^ has 
/•mw., just as an original debt (liquidated or unliqui¬ 
dated) between individuals is a sufficient considera¬ 
tion for the waiver of the statute after its period 
has passed. 

In Perkins v. Dyer, 71 Md. 421, the Court of 
Appeals of Maryland considered a problem identi¬ 
cal in principle. The court said (p. 423): 

Now prior to the Act of 1852, chap. 75j, and 

the Act of 1874, chap. 483, there teas nipt, as 

tee all knote, any statute of limitations dppli- 

cahle to the collection of ta.res, and the cjbject 

of these Acts was to prescribe a time wfithin 

which countv and citv taxes should be col- 

%> * 

lected, and, unless collected within that time 
to allow the party from whom they are de¬ 
manded, the privilege of pleading the pro vi¬ 
sions of the Act in bar of their recovery. 
These Acts are nothing more or less, than 
statutes of limit at ion applicable to the Collec¬ 
tion of county and city taxes, and founded on 
the same reasons and policy as all otheif stat¬ 
utes of limitations are founded, and m\p,st be 
construed, in accordance with the settled 
rules which govern the const ruction of such 
statutes. This being so, a promise <\n the 
part of the taxpayer to pay such taxes, made 
after the expiration of the time prescribed, 
must be held to take them out of the Opera¬ 
tion of the statute. (Italics ours.) 
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In (rnnpbell v. Unit. 115 l\ S. (>20. the Supreme 
< 'ourt said (p. 025 ) : 

It is uniformly conceded, that the debt is a 
suflieient consideration for a new promise* to 
pay. meuU aft< r the bar has heroine perfect. 

( Italics ours.) 

In Wood on Limitations. Yol. 1 (4th Kd.), j). 431, 
it is said : 

* * tlie rule generally adopted, and 

thebnlv tenable one, is. that it is ini mate rial 
trhe tin r tin nch'noiele (hjm< nt pre redes or fol- 
hnrs the bar. as in all cases it is only neces¬ 
sary to establish the continued existence of 
’the'debt at the time when the action was 
brought. 

See also, Ainrell on Limitations (5th Kd.). p. 232. 

Reason and authority therefore support the con¬ 
clusion that a preexisting tax obligation (or debt) 
is a legally sufficient consideration to support a new 
agreement to pay the debt, or a waiver of tin* time 
limit of the statute, before or after the time limit 
has expired. Particularly must this be true where 
the consent to extend the time is within the specific 
provisions of the statute. 

Ill 

The liability of the taxpayer was not extinguished by the 

statute of limitations 

Appellant asserts in his brief that t Ik* bar of the 
statute was absolute and that the tax liability can 
not be revived by the waivers filed by taxpayer. 


Appellant first cites as authority Section 1100(a) 
of the Revenue Act of 1926 to the effect thatj the 
statute ‘‘shall not only operate to bar the reifiedy 
but shall extinguish the liability * * 

The above section of the act is inapplicabje to 
the ]>resent case because both waivers were | exe¬ 
cuted before the passage of the 1926 Act, the cjlates 
of the waivers being, respectively, December 2,11924 
(R. 18), and July 27, 1925 (R. 20). They Lvere 


thus fullv effective before the 1926 Act, and. the 

%f 7 

preceding acts do not include the clause in question. 

Appellant practically concedes the above conclu¬ 
sion, but urges that the clause is merely declaratory 
of the existing law, which according to appellant’s 
construction, finally extinguishes the liability be¬ 
yond the power of revival. j 

Appellant fails to consider, however, that) Sec. 
278 (c) creates an exception “where both the Com¬ 
missioner and the taxpayer have consented in (writ¬ 
ing to the assessment of the tax after the time pre¬ 
scribed * * *” and that a consent and waiver 

were executed under the statute. We shall jshow 
that none of the cases cited by appellant deci(h|* that 

a period of limitation can not be extended b\1 con- 

. ‘ 1 

sent after the period has expired. On the contrary, 
we shall show (as has already been demonstrated in 
sections I and IT of this brief) that the statute of 

i 

limitations can be waived either before or aftctr the 
period has elapsed. 

Appellant relies strongly upon the case of* The 
Harrisburg, 119 U. S. 199, 214 (appellant’s brief. 
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pp. 15. Hi). Then* was no consent in that case t<> ex¬ 
tend the period of’ the statute*. In fact, as said by 
thei'ourt in that case (p. 214), immediately follow¬ 
ing the quotation in appellant's brief ending on 
page Hi, but not included by appellant at any place 
in his brief*: 

A o (jursfion arises in this ease as to the 
)>(>(('( r of a court of adnriralf// to al/o/r an 
* (juitattii ( .rcns( for drla/j in saint/, la cause 
no r.rrusf of ant/ kind has ht ( u sho/rn. ( Ital¬ 
ics uni's.) 


In iJashara \. 11 oj)k i ns, 290 Fed. *>92. a decision 
bv the 1 district <’ourt for tin* Northern District of 
Texas. relipd upon at great length by appellant (ap- 
peihint's brief, pp. 19. 20). the tax in question was 
paid audf r jo'otrst. There was no waiver or con¬ 
sent to extend tla* period. 

In I V at. Danzer d’ Co. v. Calf A- Ship Island It. It. 
Co., 20S F. S. (>:>:>. cited by appellant. there was 
again no agreement to extend tin* ]>eriod. The only 
(piestion in the case was whether a statute passed 
after the period of limitations had expired could lx* 
construed as extending that period in the particu¬ 
lar case. 


Appell ant asserts in his brief (pp. 14, 15) that 
with respect to statutory rights of action which did 
not exist at common law where the statute fixes the 
time for taking tin* action, the limitation applies to 
liability itself and not to the remedy alone. On 
page 18 of its brief, appellant attempts to distin¬ 
guish statutory rights from suits or contracts and 
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the like. The statement is then made that all taxes 
are statutory, and there follows the inference that 
tax liability is forever barred when the limitation 
period expires, irrespective of any waiver of | con¬ 
sent. 

No authority is cited to support the latter part of 
the inference relating to waiver and consenj. A 
complete answer to it is found, however, in Perkins 
v. Dyer, 71 Md. 421 (also cited supra). This case 
related to the collection of county and city tjaxes. 
The limitation period had expired but there ^vas a 
subsequent promise to pay. The court saicjl (p. 
423): j 

* * * a promise on the part of th<\ tax¬ 

payer to pay such taxes, made after the ex¬ 
piration of the tune prescribed must b(\ held 
to take them out of the operation of the 
statute. (Italics ours.) 

Moreover, in Sanger v. Nightingale, 122 U. S. 176, 
the Supreme Court, construing a statute of limita¬ 
tions of Georgia,providing in terms “that all other 
actions * * * upon any debt or liability what¬ 
soever to the public, * * * shall be brought by 

1st January, 1870, or both the right and right of 
action to enforce it shall be forever barred,” 
that under the construction by the Supreme Court 

i 

of Georgia that in order to avail himself of the 
statute, debtor must plead it. This, in effect, de¬ 
cided that a failure to plead the statute resulted in a 
waiver of its terms. 
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The Supreme < ’ourt said in the Samjer case, supra 
(1 >. 1H4 ) : 


This }>i*iiiLC a law of the state of Georgia, 

we must follow its const met ion bv the courts 

•> 

of that state, so far as it has been construed. 
11 is said in the argument in this case, hut not 
much insisted upon by the plaintiffs, that 
this is a peremptory discharge of the debt, 
and! is not a mere statute of limitations, 
which, to U* available, must he pleaded, as is 
theiease with other limitation acts. The 
proposition is that the statute in effect de¬ 
stroys the right of action, but this doctrine 
has been overruled repeatedly by the Su¬ 
preme (’ourt of Georgia, in which it has been 
held to be an ordinary statute of limitations. 
Sec (leorye v. Gardner, 49 Geo. 441, 449; 
1/arris v. (I ray . 49 Geo. 5S5. In Parker V. 
Irvin . 47 Geo. 405, it was decided that the 
pleading of tin* statute was only a personal 
privilege of the debtor , and that to avail him¬ 
self of the statute lie must plead it. See also 
linker and /rife v. Hush, 25 Geo. 594. (Ital¬ 
ics ours.) 

Thus, in a case where* the statute by its affirmative 
terms barred the right as well as the action, it was 
held that the statute was a personal privilege of the 
debtor, which he could not only waive, hut must 
assert if he would avail himself of it. 

Obviousiv. he could, hv written consent, waive its 
provisions or extend the time. And particularly 
could he do so in our case where the statute not only 
does not in terms bar the right hut affirmatively 
provides that the ti//ie may he extended by consent. 



CONCLUSION 


It is respectfully submitted that the taxpayer, by 
written consent, extended the period of limitations 
provided for in the statute; that such consent was a 
compliance with the express provisions of the|stat¬ 
ute; that although a consideration was unnecessary 
under the statute, the tax obligation was a val uable 
consideration: that in view of tin* consent to extend 
the time, the expiration of the period of limitations 
did not bar the right to collect the taxes. 
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Court of Appeals, District of Columbia 


OCTOBER TERM, 1927. 


No. 4690 


JOY FLORAL CO.MI’AXY, Ai-pei.lan-t, 

VS . 

(COMMISSIONER OF INTERNAL REVENUI 

Appellee. 


APPEAL FROM THE UNITED STATES BOARD OF TAX APPE 


\LS. 


i 

BRIEF OF L. L. HAMBY AS AMICUS CURIAE 


The undersigned, by leave of this Court lirst 
tained, submits the within brief as amicus cur'uc. 

Question Involved 

Did the execution of the agreement dated Julv 
1925 (Rec\, 20), constitute legal authority to asses: 


ob- 


27, 
; ill- 




o 


com*- andiprofit> taxes airainst appellant for its fiscal 
year ending July 21, 11 * 11 *, imposed l>y tin* Revenue 
Act of 11 * 1 >. or t<» issue a notice <>t' deficiency in regard 
thereto under the pro\i>i(»n> <»t Section 274 (a) of the 
Revenue Act of 11*24. so as In confer jurisdiction in the 
Board of Tax Appeals to hear and determine the 
matter of such deficiency under the provisions of 
Section 1*00 (' ) of the Revenue Act of 11*24, or Section 
1*04 of the Revenue Act of 11 * 2 * 1 . 


Brief Statement of the Facts 

More than live years after appellant had tiled its 
return for its fiscal year ended July Jl. 11*11*. the ('om- 
rnissioiier of Internal Revenue, by letter dated No¬ 
vember 1. 11*24, advised and stated t<> appellant that 
tin* statutiorv period within which lie mav assess ad- 
ditional taxes airainst appellant for the year 11 * 11 * 
would fir* s' nil if ' i //i r>. and. in order t o avoid t he t/rers- 
sitif of makinir an assessm* nt irifimnf rottsnh rufurn of 
tlie information submitted by appellant regard in:; its 
alleged liability, appellant was requested 1 o si 14 * 11 and 
return a written agreement which the (’ommissioner 
inclosed ill his letter (Ree., 17). Thercafter, on I)e- 
rembrr 2. 11*24. appellant signed, and later the Com- 
missioner signed, the said agreement purport ini; to 
ext * mi the period prescribed by law for assessing and 
collecting taxes airainst appellant for the year 11 * 11 *, 
said agreement purporting to be in ellect from its date 
until one year after the expiration of the said statutory 
period (Rec., IS). On tin* date of this agreement the 



statutory period for assessing such taxes had already 
expired (R., 21). 

On July Id, 1925, the Commissioner again wrote a 
letter to appellant in which he stated that its return 
for 11> 1 *.> had been audited and indicated a deficiency 
in taxes for the said year, and stated further that ap¬ 
pellant was allowed thirty days to protest such pro¬ 
posed deficiency; and stated further that the statu¬ 
tory period within which such taxes could he assessed 
wuntd < i pi re in the mar future and, in order to avoid 
the i/rrrssif/f of making an immediate assessment with¬ 
out consideration of am/ protest hi/ appellant within 
the thirty days granted, appellant was requested to 
sign and return to him a certain form of so-called 
waiver, which lie inclosed, purporting to he an agree¬ 
ment to extend the period within which such taxes may 
he assessed from the date thereof until December 31, 
1920 (Kec., 19, 31-32). ! 

Noth. Part of the letter of July 15, 1925, is on plage 
19 of the Record and tin* remainder on pages 31-3$. 

On July 27, 1925, appellant signed the said agree¬ 
ment, which was later signed bv the Commissioner 

• • 

(Kec., 20). On the date this second agreement was 
signed the statutory period within which taxes c(j>uld 
he assessed against appellant for its fiscal year glid¬ 
ing July 31, 1919, had already expired (Kec., 21) 

Propositions of Law 


The facts as stated and the assignment of errors 
present two questions of law, namely: 
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I. Were t!i«• alleged agreements of November 1, 1924, 
ami July'27. 1927). such as were contemplated and in¬ 
tended !>y! Section 2<* (c) of the Revenue Act ot 11>24 7 

I i. \V»*re the aliened agiv<*inents enforceahle it’ their 
execution hy appellant were procured by tile appellee 
through misrepresentation, or duress, or both.* 


I. 


Were the Alleged Agreements Within the Meaning 
and Intent of Section 278 (c) of the 1924 Act? 

The liability of appellant for income and profits 
taxes i> imposed, if at all, under the provisions of tin* 
Revenue Act of ltM< s . of which Section 220 imposes the 
income tax and Title III imposes the war profits and 
exee» profits taxes. 'This act was approved <>:7)7> p. m., 
February 24, 1919, and by its terms became effective 
retrospectively to January 1, 191S. 

Sect join 27>f ) (</). of the 191S Act, which was the onlv 
act in force for the imposition of income and profits 
taxes for the year in question, and at the time of filing 
the return by appellant, provided: 


2 -><) ( <i ). Fxcept in tin* case of false or i’raud- 
uient returns with intent to evade the tax, the 
amount of tax due under any return shall be 
determined and assessed by the Commissioner 
wi Till iii five years after the return was due or 
wa> made, and no suit or proceeding for the 
collection of anv tax shall be begun after the 
expiration of five years after the date when the 
return was due or was made. In the case of 
such false or fraudulent returns, tin* amount of 
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tax due may be determined at anv time alfter 
tlie return is filed, and the tax may be collected 
at any time after it became due.” 

There is nothing in the record to indicate that the 
return in this case was either a false or a fraudulent 
one. This identical section of the act lias been bon- 
strued for us by the Supreme Court in the case of 
Bowers i'$. Xew York & Albany Lighterage Company, 
273 U. S., 346, wherein was involved assessment after 
the five year period of income taxes imposed by the 
Revenue Act of 1918. After reviewing the statute.! the 
court reached and expressed in its opinion its conclu¬ 
sion as follows: 

“A reasonable view of the matter is that it 
was the intention of Congress by the clause here 
in question to protect taxpayers against any 
proceeding ichatever for the collection of tax 
claims not made and presented within five 
years.” 

In view of this expression by our highest court no 
one mav be heard to say that Congress intended anv 
modification of this section protecting taxpayers un¬ 
less by a subsequent act becoming effective prior to 
the expiration of the five-year period Congress has 
plainly and unequivocally revoked or amended those 
protective provisions which would thus abridge the 
rights which were given to the taxpayer at the time he 
earned his income and at the time he filed his return. 

By an act approved November 23, 1921, Congress 
repealed the 1918 Act with certain limitations that are 
not material and provided: 


G 


“2oO ('/). I lie amount of income, excess 
profits or war profits taxes due under any re¬ 
turn made under this act for the taxable Year 

• 

1921, or succeeding taxable years, shall be de¬ 
termined and assessed by the ( ommissioner 
within four years after the return was filed, and 
the amount of any such taxes duo under any 
return made under this act for prior taxable 
years or under prior income, excess profits or 
war profits tax acts # * shall be determined 
and assessed within fire years after the return 
was filed, unless both the Commissioner and the 
taxpayer consent in writing to a later deter¬ 
mination, assessment, and collection of the tax; 
and no suit or proceeding for the collection of 
any such taxes dm* under this act or under prior 
income, excess profits or war profits tax acts, 
or of any taxes due under Section .‘>8 of such 
Act ,of August b, 1909, shall be begun after the 
expiration of five years after the date when 
such return was filed, but this shall not affect 
suits or proceedings begun at the time of the 
passage of this act; * * 


The agreements herein referred to were not made 
at anv time while the lb-1 Act was in force. The 1921 


Act (Sec. 1400), while repealing the 1918 Act, kept it 
alive for the purpose of assessing and collecting taxes 
winch could lawfullv be collected under that act. 


Therefore, any tax imposed upon appellant under the 

1918 Act could be collected under the 1921 Act within 

five vears from the date the return was filed. 

% 


The Revenue Act of 1924, approved June 2, 1924, 
repealed the 1921 Act, but preserved by Section 1100, 
as did the, 1921 Act, the right to assess and collect 
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taxes which could be legally assessed under the 1918 
Act within five years after the return was filed. 

This 19-4 Act is the act which created the Board of 
Tax Appeals (Section 900). 

At the time of the passage of the 1924 Act the five- 
year period for assessing additional taxes in this case 
had not yet expired. The question, therefore, is 
whether Congress by any provision of tin* 1924 Act 
modified the provision for the protection of taxpayers 
in respect of the assessment and collection of (axes 
within five years as provided by the Revenue Acjts of 
1918 and 1921. 


The Revenue Act of 1924 provides at Section 21 
(2) as follows: 


7(a) 


“Sec. 277 (a). Except as provided in Section 
278 and in subdivision (b) of Section 274J and 
in subdivision (6) of Section 279— 

“(2). The amount of income, excess profits 
and war profits taxes imposed by * * i the 
Revenue Act of 1918, and by any such a|ct as 
amended, shall be assessed within five tears 
after the return was filed, and no proceeding in 
court for the collection of such taxes slu(ll be 
begun after the expiration of such period!” 

Section 278 of the act at paragraph (c) provides as 
follows: 

“278 (c). Where both tin* Commissioner and 
the taxpayer have consented in writing to the 
assessment of the tax after the time prescribed 
in Section 277 for its assessment the tax may 
be assessed at any time prior to the expiration 
of the period agreed upon.” 
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It is necessary, therefore, to consider Sections 
-77 ( a) (1 1) and -7s (r) together in the Ii ltIi t of the pro¬ 
visions of the prior acts. 

At a glance it will he seen t lint Sections -77 and *278 
require the assessment of taxes within five years from 
the time the return was tiled unless both the Com- 
missioner and the taxpayer have consente<l in writing 
to the assessment at a later date. 1 he specific ques¬ 
tion to he determined is whether the words “have con¬ 
sented to the assessment ** relate to an agreement marie 
prior to thje expiration of tin* five year period, for the 
purpose of extending that period, or whether they re¬ 
late to an agreement to be marie after the period within 
which such taxes could he assessed has expired, for the 
purpose of reviving* or creating a new statute of limi¬ 
tations or for the purpose of extending nunc pro tunc 
the statutory period which had already expired. The 
latter is the contention of the appellee. The former is 
the contention of the appellant. 

We must approach the construction of Section 
27s (r) in the light of the Supreme Court's interpreta¬ 
tion of tlie intention of Congress to protect taxpayers 
against the assessment of taxes after a specified time. 

It is admitted bv the record that no claim was either 
made or presented against appellant within the five 
year period. T'ix>u the expiration of that period, 
therefore, the appellant's protection had become com¬ 
plete and no tax could lie imposed upon it under the 
1918 Act or under the 1924 Act. Xo power or right 
whatever remained in the Commissioner to assess or 
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collect any claim against appellant. If there were then 
no right to either assess or collect any taxes from ap¬ 
pellant it follows that no liability existed. 

Upon the expiration of this period there existed no 
power or right which the Commissioner could forbear 
to exercise and nothing requiring his consent. He (was 
then completely out of the picture. In these circjum- 


stances is it reasonable to sav that bv Section 278 


Congress contemplated a situation where only the gen¬ 


erous consent of the taxpayer shall be given after 


(c), 


the 


expiration of the statutory period, in order to author¬ 


ize the imposition of a tax against himself and the 
assortment and collection of it; or did Congress con¬ 
template a situation where an agreement or consent of 
hofh the Commissioner and the taxpayer would bel re¬ 
quired, at a time when both had something to consent 
and agree to? 

Let us see, by application of t lie principles of statu¬ 
tory interpretation, which of these two constructions 
was intended by Congress. 

The Supreme Court has laid down the rule 
statutes are to be construed so as to accomplish 
object for which they were passed. Wood vs. U. S|., lb 
Pet., 342. | 

Preference should be given to the meaning w 
will effect tlie object of the act where a statut 
susceptible of more than one construction. Wayman 
vs. Southard, 10 Wheat., 1; Bernier vs. Bernier, 147 
U. S., 242. 

In whatever language a statute mav be framed, its 

O O V 7 

purposes and its constitutional validity must be de- 


that 

the 


hicli 
e is 
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terminal by its natural and reasonable* effect. Hender¬ 
son rs. \Y irk ham, 0‘J l . S., 2f)!h 

The courts should avoid a construction which would 
render a statute ineffective or inefficient, or which 
would cause irrave public injury or even inconvenience, 
if another and more reasonable interpretation is pres 
ent in the statute. Bird rs. 1 . S., IS? l . S., 118. 

A construction <>f a statute producing absurdities, or 
consequences in direct violation of its own provisions, 
is to 1m* avoided. Huidekoper rs. Douglass, .‘5 (’ranch, 
1; Hawaii rs. Mankiehi, lfK) Y. S., 1H7: Lau Ow Hew 
rs. I’. S., 144 V. S.. 47. 

Hearin.ir in mind these cardinal rules and the pur¬ 
pose which Congress had in mind for the protection 
of the taxpayer, as interpreted by the Supreme (’ourt. 
let us briefly analyze paragraph (r) of Section 278 in 
the 1 iirht of the* agreement relied upon by the appellee. 

Section 278 (r) contem])lates an agreement or con¬ 
sent of both parties , and in order to •rive effect thereto 
it must be construed as relating to the only time when 
the mutual consent of bnth parties was required. To 
place a construction upon this section which would re¬ 
quire it to: relate to a time when that one of the par¬ 
ties who once had, but who had lost all power of as 
sessment or collection of taxes, and thus had nothing 
to consent or airree to, would directly offend the spe¬ 
cific provisions ot tin* statute itseli, as well as its 
plain intent and the object it was intended to accom¬ 
plish. 

It is to be observed, also, that in this section the 
past perfect tense of the verb “consent’’ has been used. 
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If Congress intended tho consent to relate to a time 
before the expiration of the statute of limitations, it 
would naturally use the tense which it has used in 
order to indicate that if at the time the statute had by 
its terms expired the parties “have consented to the 
assessment of the tax'* at a later date it may then be 
assessed at any time within the period agreed upon. 
But if Congress intended that the agreement maV be 
entered into after the tolling of the statute it would 
have used tin* present or future tense, viz., “If, lifter 
tin* time prescribed in Section 277 for assessment of 
taxes, both the Commissioner and the taxpayer (Icon- 
sent or shall consent) to assessment and collection! the 
tax mav be assessed at any time, etc.” 

Having in mind the language by which Congress 
has expressed its intention, tin* subject-matter,! the 
object to be accomplished in respect of the protection 
to the taxpayer contemplated by the preceding section 
of the act as interpreted by the Supreme Couijt in 
Bowers vs. N. Y. & Albany Lighterage Co. (supra), 
and the circumstances existing at the time ofj the 
enactment of the 1924 Act, it is appropriate to review 
briefly a few other rules of statutory interpretation. 

In the case of Kohlsaat vs. Murphy, 96 U. S., 153, 
the court, at page 160 of the opinion, states: 

“Rules and maxims of interpretation are or¬ 
dained as aids in discovering the true intent and 
meaning of any particular enactment; but the 
controlling rule of decision in applying the 
statute in any case is, that, whenever the inten¬ 
tion of the Legislature can be discovered from 
the words employed, in view of the subject- 
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matter and tin* surrounding circumstances, it 
oiiirlit to prevail, unless it lead to absurd and 
irrational conclusions, which should never 1 >e 
imputed to the Legislature, except when the lan- 
iruaire employed will admit of no other significa¬ 
tion." 


In the case of 1". S. rs. (joldenberi', lbs L. S., Po, the 
court, at the bottom of page 102 of the opinion, points 
out the following rule: 

•‘The primary and general rule of statutory 
construction is that the intent of tin* lawmaker 
is to he found in the language that he has used. 
He is presumed to know the meaning of words 
and the rules of grammar. The courts have no 
function of legislation, and simply sock to ascer¬ 
tain the will of the legislator. It is true there 
are cases in which the letter of the statute is not 
deemed controlling, but tin* cases are few and 
exceptional, and only arise when then* are 
cogent reasons for believing that the letter does 
noti fully and accurately disclose the intent. 
Xo mere omission, no mere failure to provide 
for contingencies, which it may seem wise to 
have specifically provided for, justify any judi¬ 
cial addition to the language of tlie statute." 


In the case of Lender rs. Bernier, 147 I\ S., 242, the 
court. <>n page 24b of the opinion, lays down the fol¬ 
lowing rule: 


“All acts of the Legislature should bo so con¬ 
strued, if practicable, that one section will not 
defeat or destroy another, but explain and sup¬ 
port it. When a provision admits of more than 
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one construction that one will he adopted wjiicli 
lx‘st serves to carry out the purposes of! the 
act.” 


Again, in the cast* of the Washington Mark(*t (|om- 
pany rs. 11 oilman, 11 Otto, 112, the court, at thebotltom 
of page 11 i>, pronounces the following rule: 

“It is a cardinal rule of statutory construc¬ 
tion that significance and effect shall, if possible, 

lx* accorded to everv word. As earlv a> in 

• • 

Bacon’s Abridgement, Section 2, it was stated 
‘that all of a statute should depend upon the 
whole to he const rued, so that if it can lx* pre¬ 
vented, no clause, sentence, or word shall lx* 
superfluous, void, or insignificant.’ This rule 
has been repeated innumerable times. Another 
rule equally recognized is that every part iof a 
statute must he construed in connection with the 
whole so as to make all the parts harmonise, if 
possible, and give meaning to each.” 


In the case of Postmaster General of the U. N 


rs. 


Early, 12 Wheat., 1 •>(>, Chief Justice Marshall, on page 
152 of the opinion, has this to say on the subject: 

‘‘There is alwavs diflicultv in extending the 

• * • 

operation of words beyond their plain import : 
the cardinal rule of construction is, that where* 
any doubt exists, the intent of the legislature, if 
it can he plainly perceived, ought to be pursued. 
It is also a rule, that the whole law is to he tlakcn 
together and one part expounded by any <|>ther 
which mav indicate the meaning annexed bV the 
legislature itself to ambiguous phrases.’ 
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hi the case of the 1’. S. rs. '!'« *Tii] >1<*, 10f> V. S., ‘47, the 
court said, on page 99 of its opinion : 


“()nr <lut v is to read the statute aoeonli hit to 
the natural and oh\ iou> merit <>f tin- language 
without resort ini: to sul>tle and forced const rue- 
t i<»n! for t he purpose of either limiting or extend¬ 
ing its operation. 


Ami in the case of Thompson rs. I . S., *24G l . S., .>47, 
on pa ire .V)l of the opinion it is held: 

* * The intention of ( ’onirress i> to he sought for 
primarily in the language used. and where this 
expresses an intention reasonably intelligible 
and plain.it must he accepted without modifica¬ 
tion, by resort to construction or conjecture.** 


In the case of Gould rs. (iould, *24T) I . S., 1.’>1, 1 .").**>, tin* 
court deals plainly with the subject-matter of enlarg¬ 
ing or restrict ins; tin* meaning of the statutes and 
points out that in any doubtful case they must Ik* con¬ 
strued in favor of the taxpayer and against the Gov¬ 
ernment. See also Kern Kiver (’ompany rs. 1. S., de- 
cided November *21, 19*21, and Peabodv rs. Stark, 1G 
Wall., *240. 

It. would seem to require hut a moment's rellection 
to discern 1 the intention of ('onirress, without having 
to resort to a subtle or strained construction of the 
language used. For instance, what taxpayer, whether 
he be a citizen of the l nited States, a resident or non¬ 
resident thereof or an alien, would voluntarilv and of 
his own free will and accord, without compulsion, con¬ 
sent or agree to the assessment and collection of taxes 
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against himself, without any restriction or roscrvajion 
as to the amount thereof, at a time when then 1 exists 
no power, right or authority in anyone to subject him 
to the payment of such taxes, and at a time when 
Congress has positively and affirmatively declared i hat 
no such taxes shall lx* assessed or collected from him? 
But you must answer this question in the affirmative 
in order to give (‘fleet to the Government's contention 
and thus declare that at the time of enacting this law 
Congress contemplated such ultra-patriotism on the 
part of our own citizens as well as on tin* part of non¬ 
resident aliens who are likewise amenable to our in¬ 
come tax laws, and, further, that it meant nothing bv 

'T 

tlie limitation it placed in the law upon the assessment 
and collection of taxes. 

Section 278 Takes Its Place As An Exception to the 

Rule 

i 

; 

Apart from all other objections to tin 4 Government's 


interpretation of Section *278 (r) upon which it r< 


lie 


s. 


it is most important to bear in mind that this particu¬ 
lar section is named as one of tin* exceptions to 
rule. Section 277 constitutes the rule* wherein Sec 
278 is named as an exception. Inviting attentio 
these two sections, set forth as far as material <>n } 

7 of this brief, it will be observed that paragraph 


the 
t ion 
l to 
►age 

(a) 

Sr 


e- 


of Section 277 states that roccrp! as provided in 

tion 278 and in paragraph (b) of Section 274 anil in 

paragraph (b) of Section 271), these* taxes shall 

be assessed within five vears after the return 

• 

was filed. The rule, therefore, requires assess- 




if: 


men! within five years. Now let us mt what arc 
tin* exceptions which must actually take etTect or 
else the rule must operate, >ince hoth the rule 
ami the exception cannot operate simultaneously, The 
ease must come either umler the exception or under 
the rule. If the exception is operative the rule does 
not apply, and. conversely, if the rule becomes opera¬ 
tive the exception cannot apply. It follows, therefore, 
that one of these exceptions must become operative 
before the rule has become operative else it cannot ap¬ 
ply*. The rule becomes operative it’ at the expiration 

of five vears there has been no assessment of the tax 
• 

and none of the exceptions have been brought into 
operation. Manifestly then Section 27* (<■). one of the 
exceptions, was not brought into operation up to tin* 
time when by the mandate of the statute tin* rule ap¬ 
plied. Paragraph ( t») of Section 274 provides that in 
case the (’ommissioner finds a deficiency in taxes im¬ 
posed by the I'.f'AI Art lie shall notify the taxpayer, 
who, within sixty days thereafter, may file an appeal 
with the Board of Tax Appeals. This exception was 
not brought into operation at any time before the rule 
became operative. The third exception provided for 
i> paragraph (//) of Section 27!). which provides that 
where a jeopardy assessment lias been made without 
sending a notice of deficiency under paragraph 274 
and a claim for abatement of tin* amount so assessed 
is filed within ten days and bond sriven. the taxpayer 
rnav then, within sixtv davs after rejection of the claim 
for abatement, file an appeal with the Board of 'fax 
Appeals. Xo such jeopardy assessment was made at 
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any time* and therefore this exception did not became 
operative. 

It follows, therefore, that since tin* rule of the stat¬ 
ute has applied and become operative through the fail¬ 
ure to have brought into operation any of the excep¬ 
tions, such exceptions cannot now lx* interposed or op¬ 
erate so as to retrospectively defeat the rule which 
has already become operative. In other words, the 
rule has functioned and the statute has spent itself. 

The View of the Board of Tax Appeals 


The Board has ignored the maxims of statutory 
terpretation as well as the rule of the statute and 
interpreted Section 278 (r) as though it were* the \ 
and Section 277 the exception. Thus it has interprt 
Section 278 (r) as though Congress intended it to 
late to an agreement to be entered into after the hile 
has become operative. The Board uses the follow 
language in speaking of the agreement executed by 
parties after tin* tolling of the statute: 


in- 

lias 

•ule 

;ted 

re¬ 


in: 


the 


“In this situation the Commissioner andjthe 
petitioner entered into a consent in writing Jliat 
the tax might be assessed and collected dt a 
later date. The execution of such a consent is 
expressly authorized by statute as a methocjl of 
extending the period within which taxes maj be 
determined, assessed and collected.” j 

What does the Board mean by the words “liter 
date”? The statute speaks of an assessment td be 
made after the time prescribed in Section 277, which 
is five years from the filing of the return. Thus the 
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Board can only mean a date later than tin* live-year 
period. That being true those parties < 1 i< 1 not agree 
to the inakiriLT of an a>>e>snient at a “later date," hut, 
on tin* contrary, at a “later date" tln-y attempted to 
enter into an agreement to extend a thing which had 


already expired. 

The Hoard lias erred also in stating (lioo., *J< ) that 
the execution ot tin* consent alter tin* tolling ot the 


statute const it ut cd a method of extend nip the period 
within which the taxes may he determined, assessed 


and collected. Does one exteinl a period by an act done 
alter that period has already expired/ He can only 
extend (i pertod hy agreeing to do so before its ex¬ 
piration. If the agreement he made after the period 
has expired it does not become an extension, but sim¬ 
ply an agreement to set up another period different 
from that contemplated hy the statute and repugnant 
thereto. Such an agreement ean have no force or ef¬ 
fect unless it he based upon adequate consideration. 

< )n this subject, the Board states that tin* dutv of the 
• • • 

taxpayer to support the (lovernment by the payment 
of taxes is a sufficient consider.ition to support an 
agreement made after the tolling of the statute for the 
assessment and collection of such taxes. It savs that 
the right to do business in the l nited States as a cor¬ 
poration carries with it the obligation to pay the 
taxes imposed, and that this obligation is of at least as 
high a character as the duty to pay a debt, and that the 
benefit flowing to the taxpayer thereby is suflieient 
obligation 1 to support a post mortem agreement. There 
was no obligation, nor was there any duty to pay a 



19 


debt, nor is il the exist once of a debt which would per¬ 
mit one to collect that debt after the time for its lawful 
collection has expired. Kven if there were a debt, it 
would require, as this Court lias repeatedly held,! the 
ackmnclcrf(jmi’ut of the drift and the promise to pu[y it 
in order to authorize its collection after the statute had 
tolled against its lawful collection. (Ruppcrt vs. lj>ea- 
vans ,:2 App. 1). C., 298; Bieber vs. Cans, 24 App. D|. C., 
517.) 

'I'he Board concludes that it is the duty of a tax¬ 
payer to support the Government, and the obligation 
imposed upon the taxpayer to pay taxes resulting 
from its right to do business in this country is all- 
sufiicient. But the Supreme Court has stated that 
Congress has explicitly forbidden the assessmenj, or 
collection of such taxes after a certain period, jmd, 
when that period has passed, there is no duty to I pay 
any taxes and there is no obligation to the United 
States by the express provisions of the law. 

And so it is the Commissioner pretends that, after 
the tolling of the statute of limitations, and after the 
rule of the statute has operated, and at a time when 
there is no power to make any assessment, and thehe is 
no existing liability, Congress intended to authorize an 
extension mnir pro tunc of a period which had already 
expired, and that such extension should require, not 

the consent of both parties, but only the generous con- 

i 

sent of one of them, given without any consideration 
whatever. 
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II. 

Were the Alleged Agreements Invalid Because Their 
Execution was Procured by Misrepresentation and 
Duress? 

in th<* findings of fact it appears that the appellee 
wrote a letter to the appellant, dated November 1, 
1024, wherein he advised the appellant that, if it yoo- 
trstt/j < 7 ///////>/ the determination ot the deficiency pro 

posed, tlile appellee desired to proceed in the regular 

manner to consideration of any information in respect 

thereof which appellant desired to submit: but, since 

the statutory period within which the appellee may 

assess additional taxes against the appellant for the 

year 1010 "trtll t.r/mt j/nsrntl(/," and in order to 

avoid the nrrrssitif of making an assessment prior to 

such consideration, appellant was requested to sign 

and return to appellee a form of agreement prepared 

by appellee and inclosed with his letter. On the date 

of that letter the time within which the appellee could 

assess additional taxes had already expired, and he 

was without anv authorin' to make the assessment 

• • 

which he threatened to make if the agreement were not 
signed. 

In response to this letter and as evidence that it did 
not admit or acknowledge anv delieienev in its taxes, 
but, having the right to believe that an assessment 
would be I made as threatened unless the said form of 
agreement were executed, the appellant, on December 2, 
1924, signed it, and the Commissioner of Internal Keve- 
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inn* did likewise. This agreement, so obtained, [pur¬ 
ported to authorize assessment of a further deficiency 
in taxes up to a period ending one year after tlnj* ex¬ 
piration of the statutory period of limitations, hut at 
the time it was signed the statutory period for assess¬ 
ment of taxes had expired, 'file agreement, however, 
was obtained upon the representation that the statute 
had not expired and that unless tin* waiver were exe 
ruted an assessment would be made. 

With this instrument in his possession, obtained as 
aforesaid, the appellee later requested the appellant 
to execute another agreement ot the same tenor,, hut 
further extending the time when taxes may be assessed 
to December .’51, 1J2(>, representing again that the time 
within which the assessment may lx* made would ex¬ 
pire “in 1 lie near future," and again threatening to 
make an immediate assessment if tin* agreement were 
not signed. Appellant thrieupon signed this si 
agreement. Obviously, the second agreement wa 
taint'd upon the strength of the first, which was pro 
cured through misrepresentation, as well as di res 
This second agreement was dated July 27, U2o. If tin* 
first agreement, obtained upon misrepresentation, were 
invalitl, certainly the second oik*, obtained upon the 
strength of the first, would likewise be invalid, for one 
cannot assert a valid claim under a conlraet which had 
its origin in a misrepresentation; moreover, tin* mis¬ 
representations and threats contained in tin* first 
agreement were repeated in the second one. I am un¬ 
able to subscribe to the reasoning or logic of the Board 
in apparently concluding that the second agreement 


com 1 
is oh- 


hears no relation to the first one. It dismisses 11 1 «• 
matter in a sinide j»:i i*;iirr;tj»1 1 . as follows: 

**il here ivma i n> tor consu 1 * * r: i * n >n ihe conten¬ 
tion! that tin- first waiver was obtained bv mis¬ 
representation. tin- 1«*i t«• i* sent t rom tin* respond¬ 
ent s office stating that tin* statute wmild j>r<*s 
«*ntl\ expire. when, in tact, it 1 1 a«I already ex¬ 
pired. Whether or not this contention is well 
founded seems immaterial, since a second 
waiver was siiI»>eijiient 1 y tiled and it is not 
arirued that such waiver wa> obtained under 
a n \ i m i s rep re>en t a 11 on. We <*o n«* I ude, 11 ie ref o re, 
that assessment ami collection of the tax is not 
I»a v re< 1 ( Kec.. .*!( 


It is apparent that the appellee, although not re¬ 
quired to do ***o, took it upon himself to afiirmat ivelv 
Represent that the time tor assess !hit taxes ha<l not 
expired and turther threatened to make an assessment 
mdess i he I agreement s were signed. His statements 
t he ret ore involved e x p i*e>«. aftirmalive inisrepresenfa- 
tioU" and duress. It is academic that it’ these repre¬ 
sentations ,wen* not true and were calculated and in¬ 
tended to induce the execution of the agreements, and 
•' J the 1 h i'ea! s \\eje such that the a p pel lee had it within 
his power, whether lawfully or otherwise, to make an 
assessment, and the Iamruauc he used were calculated 
to convex to tlie appellant a purpose so to proceed un¬ 
less the agreement he signed, such action completelv 
invalidates the agreement, if at the time it was signed 

the appellee had no h*”al authoritv Jo make anv assess- 

• • 

nient and it in fact and in truth the representations 
made respect in it tin* period within which such assess- 
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ment may lx* made were untrue. It makes no differ- 
cnoe whether tin* appellee ev<*n believed that the repre- 
sentations he made were true, nor does it makei any 
ditTerenee whether In* believed that he had legal au¬ 
thority to make a valid assessment at tlie time he 
threatened to do so. It is sufiieient it’ his representa¬ 
tions in regard to these matters were plainly calcu¬ 
lated and intended to induce the execution of the 
agreement, since the agreement could not have jheen 
entered into without the representations, threatand 
solicitation of tin* appellee. 

The facts in this case are so clear that no timj dis¬ 
tinctions in the application of the? law arise. I The 


question involved comes clearly under the general 
eiplos <>]• rules of law relating to misrepresent! 


prin- 

ition, 


duress and mistake in respect of their application to 
matters of contract. It is only necessary, therefore, 
to advert to these general principles, which mav he 
hrietlv stated as follows: 


A1 isiiKiMJKSKNTATio'x- —As a general rule, a naked 
representation of fact, if it he innocently made, 
not affect the validity of an agreement, unless i 
longs to a special class of agreements in whiclji 
utmost good faith and accuracy of statement 
quired, or is between persons in fiduciary or con 
tial relations, or unless the representation is a < 
tion in the contract or amounts to a warrantv. 
C. J., 381, Sec. 272.) 


mis- 
does 
}><*- 
t he 
re- 
liden- 
ondi- 

(13 


it 


IS 


To the general rule that innocent misrepresentations 
do not affect the validity of an agreement there are 
exceptions in the case of certain special contracts, 
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somet i riles said to In* ul,> rrnmr fitlri, which are of such 
a cha ra cl e r that one of tin* parties must rely on tin* 
ii! her l'i»r hi" k now |i*< 1 1 :*• of facts. and in which, there¬ 
fore. the nm>: perfect good faith is required. ( 1 - * 

<\ :M, See. 274.) 

A> a general rnh*, any false representation <>f a ma¬ 
terial fact . made with know ledge of its talsity and with 
intent that it shall he acted on by another in entering 
into a contract, and which is so acted on, constitutes 
fraud and will entitle the party deceived to avoid the 
contract. A literal speaking of the truth, if intended 
to accomplish a fraud, may he as fraudulent as a false¬ 
hood : and win-re a document containing a number of 
statements intentionally gives a false impression as a 
whole, on which persons are induced to act, it is in a 
legal sense false and fraudulent. (Id ('. d., ds2, Sec. 
LNt».) 

It’ a person make a representation believing it to 
he true, hut afterward discovers it to be false, lie must 
not allow the party to go on and act on the faith of the 
representation: if lie does so, he is guilty of fraud. 
( Id ( ’. J.. d>P. Sec. gPl.) 

When* a person makes a misrepresontation of a fact 
supposed to he peculiarly within his knowledge, 
whether he knows it to he false or made the assertion 
recklessly, without knowing whether it was true or 
false, is wholly immaterial, and lie must he held as re¬ 
sponsible as if lie had asserted that which he knew to he 
untrue. (Id (’. ,J„ dSS, Sec. 2S11.) 

If a representation is false to the knowledge of the 
party making it, and is made with intent that it he 
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acted on by the other party, and is acted on to his in¬ 
jury, it is a fraud, whether the party making it in¬ 
tended to injure or not. (13 (\ J., 390, Sec. 293.) 

See also. First Xatl. Bank rs. Fox, 40 App. D C., 
430: Fdwards rs. Fox, 40 App. D. C., 439. 

i 

i 

Mistakk— To the general rule that mistake of laiv is 
no ground for relief there are exceptions, or apparent 
exceptions. Mistake as to particular private rights is 
treated as mistake of fact or as a mixed mistake ofjlaw 
and fact. Private rights of property, although they 
are the result of rules of law, or depend on rules of 
law applied to the construction of legal instruments, 
are usually considered matters of fact, and courts 
will distinguish between ignorance of the existence of 
a law and ignorance of its legal effect. So, where one, 
through a mistake of law, acknowledges himself ui^der 
an obligation which the law will not impose on him, 
he shall not be bound thereby. (13 C. J., 379, Sec. 268.) 

It is well settled that a contract will not be enforced 
in equity when a mistake of law of one of the parties is 
induced by fraud, imposition, undue influence, oj* an 
abuse of confidence springing out of the peculiar gela¬ 
tions existing between the parties. In such cases! the 
general rule that mistake of law is no ground fo| re¬ 
lief does not apply, for there is something more than 
this. (13 0. J., 380, Sec. 269.). 

See, also, Cunningham Mfg. Co. vs. Rotogifaph 
Co., 33 App. D. C., 65. 

Dnmss—The modern rule is that it is sufficient to 
constitute duress that one party is prevented from ex- 
3u 
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ercisinir hils free will by reason of threats made l>y tin* 
other ami 11 hat tin* contract is obtained by reason ot 
Midi tad. Tin* test is not so much the means by 
which the party was compelled to execute the con¬ 
tract a> it i" tin* state of mind induced by the means 
employed the fear which made it impossible for him 
to exercise his own free will, (lb C. .1.. 4<>‘2, Sec. bib.) 

It is believed this Court should take judicial notice 

of the complexities of our income tax laws, which not 

onlv to the average but to the verv intelligent one are 

perplexing and present frequently to our courts piles 

tions mosti difficult of determination. If anvone mav 

• • 

be presumed to be familiar with the income tax laws, 
it is the Commissioner of Internal Revenue and those 
who act for him. When, therefore, the Commissioner, 
or one of his subordinates, who alone has before him 
the return of a taxpayer for the purpose of auditing it, 
he. above all. knows when that return was tiled and is 
presumed to know whether live years from that date 
have expired. 

If, in these circumstances, tin* Commissioner, or one 
of his subordinate employees, deliberately writes a 
letter to an unsuspecting: citizen aflirmatively advising 
him that the lime within which taxes mav be assessed 
against him has not expired and admonishing him to 
siii'ii an agreement extending the time for assessment, 
otherwise an immediate assessment of taxes will 1 m* 
nude, without even considering his protest or any in¬ 
formation in regard to his liability, and if those state¬ 
ments, plainly calculated and intended to induce the 
execution iof the agreement, were false, as they are 
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<*on ('<m led lo be, and if at tin* time then* were no lawful 
j) o\v<t or authority in tin* Commissioner to have 
sossed any taxes whatever against the taxpayer, 
Commissioner should be held to the strictest accol 
ahilit v for such act ion. 

It cannot he questioned that the Commissionc 


as- 
1 the 
unt- 


presurned to have known that the live-year period 
already passed and that he had no authority whatever 

It 
rms- 


r is 
had 


to impose any further taxes against the appellant 
would not he becoming, however, to charge the (kur^ 
sioner or any of his subordinates with wilful or inten¬ 
tional fraud, however strong the presumption may he, 
but it is believed that this Court should realize that if 
this mot hod of procuring the execut ion of an agreement 


is countenanced, it would at least afford a most e 
lent means for a subordinate employee of the Inti 


xcel- 

rnal 


Revenue Bureau to escape responsibility for (plain 
dereliction of duty in having failed to audit tin* relurn, 
or to send a notice of deficiency, or to procure consent 
of the taxpayer to an extension for this purpose betfore 
the period for the doing of these things expired, jsueh 
a tiling would be nothing short of trickery. To I per¬ 
mit this sort of thine: would destrov that confidence 
which the citizen should have in the executive officers 
of the (iovernment. We should indeed be reluctant 
to believe that the head of our executive departments 
of (iovernment would permit any such dealings with 
the public. It is most pleasing to relate, as 1 am told, 
that the Commissioner of Internal Revenue has taken 
proper steps to prevent such misrepresentations or 
threats of assessment where the period of limitations 
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for assessment has expired. The Commissioner is to 
1 m* cornnieilided for this action, luit, unfortunately, it 
does not remedy tin* wron.Lf which was previously done. 

Respectfully submitted, 

! L. L. HAMBY, 

I TllANSI'OKTATlON BriLDING, 

w ashixgton, I). C. 


(hs4) 




APPFA '- c- 

DID » RICT OK COLUMBIA 
FILED 



October Term, 1927 


No. 4690 


Joy Floral Company, Appellant, 

vs. 


Commissioner of 


Internal Revenue, Appellee. 


APPEAL FROM 


I'NITKIi STATES ROAR I) OF TAX APPEALS. 


BRIEF AS AMICI CURIAE 


Arthur B. Hyman, 

2 Rector Street, 

Xew York Citv. 

90 

Karl D. Loos, 

Munsey Building, 

Washington, D. C. 


Press or Byron S. Adams, Washington, D. C. 






INDEX. 


STATEMENT OF THE CASE 
AKGCMENT. 


Pa^e 

j * i 

J. 3 


ASSESSMENT AND OK COLLECTION ()|F 
THE ADDITIONAL TAXES FOK TIi|E 
FISCAL YEAR ENDED JULY 31, DID, WAlS 
AND IS BARKED BY THE STATFTE OF 
LIMITATIONS IN SUCH CASES MADE 
AND PROVIDED. 

The Revenue Act of 1921 Barred Both Assess¬ 
ment and Collection of Taxes After too 

Statutory Period Had Expired.I. . 

I 

Court Decisions Holding That the Statutory 
Period of Limitations Contained in the 
Act is Not Affected hv Later Statutes.. .1.. 

The Same Period of Limitation Should Apjjlv 
to Assessments Made After the Enactment 
of Revenue Act of 1924. 


The Decisions of the Board of Tax Appeals 
Are In Conflict . 


Court Decisions Holding That the Time for 
Collection of Taxes Specified in the Lj21 
Act is Extended By Subsequent Acts.j.. 

Provisions of the Revenue Act of 192(3... j.. 

An Extension of Time for Collection Appljes 
Onlv Where the Assessment Is Made Within 

% i 

the Statutory Period. 


The Collection of a Tax is Barred Where It 
Is Assessed After the Statutory Period, 
Unless the Taxpayer Consents to Collec¬ 
tion As Well As to Assessment. 


a 


i 


10 

13 


15 

20 


23 


26 












11 


index Continued. 


Page 

The Conclusion of tin* Board of Tax Appeals 
That the Time for Collection In This Case 
Was Extended hv a Waiver is Erroneous 28 

Neither the Waiver Nor tin* Statute Can Be 
Rewritten To Enforce the Collection of 
This Tax . 


*>i 
o i 

O') 

•JO 


35 


When < '<»lleetion is Barred, No Deficiency in 
lax Exists. 

Both the Statute* and the Waiver Must Be 

(’oustrued Liberallv in Favor of the* Tax- 

• 

payer and Dotihts Must Be Resolved 
Against the Government. 

TABLE OF CASES. 

Art Metal Works vs. Commissioner, 9 B. T. A. 

491.. 14 

Bowers vs. New York & Albanv Lighterage (’o., 

273 F. S. 346.!....’ 4, 6, 11, 12, 16, 28 

Erie Taxi Co. vs. Gnichtel, 17 F. (2d) 661.14, 15 

llenrv Wilhelm < ’o. vs. lleiner, 21 F. (2d) 463 10, 14, 

16, 17 

McClure Co., Bankrupt, 21 F. (2d) 538. 14, 15, 16 

National Products Co. vs. Commissioner, 7 B. T. 

A. 632 . 14 

Reliance Manufacturing Co. vs. Commissioner, 

— % r.C') 1 •> 

I I L 1 • < 1 *) •••*•••••#•#•■••■••••••••••• JL ♦ 1 

United States vs. The Board, 14 F. (2d) 459.... 14,15 
United States vs. Cabot, 5 A. F. T. R. 6172. . 7, 10,11, 

14, 16, 17,19 

United States vs. Crook & Christman, 18 F. (2d) 

449 . 14,15 

United States vs. Russell, 22 F. (2d) 249.... 14, 15,19 
United States vs. Whvel, 19 F. (2d) 260... 8, 10, 16, 17 












(Emtrtof Appeal0,0tsfrirtiif Cflohimbta 


October Term, 1927. 


No. 4690 


Joy Floral Company, Appellant, 

vs. 

Commissioner of Internal Revenue, Appellee 


APPEAL FROM UNITED STATES BOARD OF TAX A Pjl’EALS 


BRIEF AS AMICI CURIAE 


STATEMENT OF THE CASE 

This brief is filed by the undersigned as amici curiae 
in accordance with the permission heretofore granted 
by this Court. The appellant taxpayer has appealed 
from a decision of the United States Boarcl of Tax 
Appeals rendered August 8,1927, allowing a deficiency 




iii income an<! profits tax asserted 1 >y the appellee lor 
the fiscal vear ended .Julv .*>1, 11119, in the amount of 
$l,979.*b. Briefly, the questions involved arise from 
the following eireimistaiices : 

The appellant tiled its income and profits tax return 

for its tiseal year ended .July .‘>1, 1919. More than live 

years after the return was tiled and after assessment 

and or collect ion of the tax were harred hv the statute 

* 

of limitations in such cases made and provided, the 
appellant, at the requesi of the Commissioner, the 
appellee herein, executed a consent to latei* determina¬ 
tion. assessment and collection. This waiver (Hoc. 18) 
hy its terms, was to Ik* in effect for the period of one 
year, and durinir that period the appellant and the ap¬ 
pellee. on or about the 27th dav of .Julv, 1925, executed 
a new constant or waiver (Kec. -0) for the same tiseal 
year. The last mentioned waiver, which appears to he 
the one upon which determination in the instant case 
must rest, will he referred to in detail hereafter. After 
tin* execution of this consent or waiver and on or about 
the 1Xtii dayj of September, 192."), the appellee issued its 

f>0 dav delicienev letter. On November 11, 1925, the 
• • 

appellant filed its petition with the United States 
Board of Tax Appeals appealing from said determina¬ 
tion of the Commissioner. Before the l nited States 
Board of fax Appeals the appellant contended that 
the expiration of the statute of limitations operated to 
extinguish the liability: that it could not be restored 
hy such a waiver if it was in fact barred, and that the 
waivers wefe without consideration. The appellant 
also a rimed that even if the waivers were valid, they 
were ineffective to extend the period for collection of 
tin* tax. The contentions of the appellant were over¬ 
ruled bv the Board. 


o 

’> 


ARGUMENT 


Tin- appellant in its brief confined its argument to 
the question of whether the waivers, executed after the 
statute of limitations had tolled, were effective!to per¬ 
mit assessment of a deficiency. It omitted entirely 
discussion of the question of collection, wliichj in our 
view, is far more important to the final determination 
of the effect of the statutes of limitation on | income 
taxes. We will direct our discussion to that poijnt. 

The questions of validity and effectiveness of the 
waivers because of their execution after the bar of the 
statute had become complete, are peculiar to this case, 
but the question of tin* effect of the waivers, assuming 
that they are supported by consideration ;|nd are 
otherwise valid, touches every similar case i^i which 
the bar of the statute of limitations is interposed. 
Literally, it may be said, there are thousands of these, 
involving millions of dollars of income and profits 
taxes. We have a number now pending in which the 
broader question is involved, and one of them lias been 
determined by the Board upon tin* authority’ of its 
opinion in the instant case. 

We ask the indulgence of the Court for the purpose 
of presenting rather fully certain questions which are 
not directlv involved in the determination of this case. 
Our purpose in so doing is to place before the Court 
our interpretation of tlie pertinent provisions of prior 
Revenue Acts and a summary of the decisions dealing 
with them. We believe that this will facilitate tlie de¬ 
cision of this Court upon a highly technical and im¬ 
portant point involving the statute of limitations as 
applied to the taxing acts. 


i 
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ASSESSMENT AND/OR COLLECTION OF THE 
ADDITIONAL TAXES FOR THE FISCAL 
YEAR ENDED JULY 31, 1919, WAS AND IS 
BARRED BY THE STATUTE OF LIMITA¬ 
TIONS IN SUCH CASES MADE AND PRO¬ 
VIDED. 

Tli«* appellant <inly tiled its return. More than live 
years have elapsed, and the taxes alleged to he due for 
the fiscal year under review have not been assessed or 
collected. That being so, it' nothing more appeared, 
such a deficiency it’ otherwise due, could neither be as¬ 
sessed nor collected. Hoh'cvs v. A nr } o/Vr <(* Albany 
Liyhtt ray* Co., 273 1*. S. 34b. However, the appellee 
claims that it is entitled to assess, and it must claim 
also that it is entitled to collect, tin* deficiency because 
of the execution by the appellant and the appellee of 
what is termed an income and profits tax waiver. This 
instrument reads as follows (Ret*. 20): 

“Lwomt; and profits tax waivhr 

FOR TAX AM .1*: YKAKS KNDKD PRIOR TO .JANUARY 1, li«22. 


IT:E:SM :MX-B-20014-5 

i 7/27/25 

In pursuance of the provisions of existing In¬ 
ternal Revenue Laws, Joy Floral Co., a taxpayer 
of Nashville, Tenn., and the Commissioner of In¬ 
terna! Revenue hereby waive the time prescribed 
bv law for making anv assessment of the amount 
of income, excess-profits, or war-profits taxes due 
under any return made by or on behalf of said 
taxpayer for the year (or years) Fiscal year 
ended 7/31/10, under existing revenue acts, or 
under prior revenue acts. 

This waiver of the time for making anv assess- 
ment as aforesaid shall remain in effect until De- 
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comber 21, 192b, an<l shall then expire excebt that 
it a notice of a deficiency in tax is sent tfo said 
taxpayer by registered mail before said diJte and 
(1) no appeal is tiled therefrom with the l nited 
States Board of lax Appeals then said date shall 
be extended sixty days, or (2) if an appeal jis tiled 
with said Board tlien said date shall be expended 
by the number of days between the date of failing 
of said notice of deficiency and the date d>f final 
decision bv said Board. 


By (Signed) 


Joy Floral (Jo., 

Taxpayer. 
J. M. Joy, Pres., 
I). II. Blair, 

Coin missiotier.” 


The point to be determined is whether this instru¬ 
ment serves to make it legally possible for the ap¬ 
pellee to assess and/or collect the alleged deficiency in 
tax. In the discussion of this question, as said before, 
we are confining our attention to the effect and not 
the validity of the waivers. 

The Revenue Act of 1921 Barred Both Assessment and 


Period 


Collection of Taxes After the Statutory 
Had Expired. 

The Act of 1921 provides the limitation for |assess¬ 
ment and/or collection for years prior thereto. | Under 
it, all taxes due under any return made for such prior 
years must be “determined and assessed witljn five 
years after the return was filed, unless both ti e Com¬ 
missioner and the taxpayer consent in writing to a 
later determination , assessment and collection of the 
tax; and no suit or proceeding for the collection of any 


such taxes 


# 


# 


shall be begun, after the 


expira- 
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Ti<»n of five years after tin* date when such return was 
tiled." (Seetiion it50 (d), Revenue Act of 1021.) 

In Hotrrrs iv. A ’nr York <£* Albany Liyhtrragc Co., 
supra, the Supreme Court lia<i before it tlu* question 
'whether a distraint was a proceeding within the mean¬ 
ing of the statute, it determined that it was, holding 
that the legislative intent was clear to prohibit col¬ 
lection a> well as assessment. The (’ourt said, (page 
540) : 


“There are two methods to compel payment. 
< >ne is suit, a judicial proceeding; tin* other is dis¬ 
traint, an executive proceeding. 

“The purpose of the enactment was to fix a time 
beyond which steps to enforce collection might not 
be initiated. The repose intended would not be 
obtained if suits only were barred leaving tin* Col- 
lector free at any time to proceed by distraint. 
In fact, distraint is much more frequently re¬ 
sorted to than is suit for the collection of taxes. 
The mischiefs to be remedied by setting a time 
limit against distraint are the same as those elim¬ 
inated M* bar against suit. Cnder petitioner's con¬ 
struction, taxpayers having no property within 
reach of tin* Collector would be protected against 
stale demands while others would be liable to have 
their property distrained and sold to pay like 
claims. The result tends strongly to discredit pe¬ 
titioner 's contention. 


The Supreme (’ourt directed attention particularly 
to the use of the words “assessment and collection” 
and commented upon the fact that unless collection 
were to lx* barred after the lapse of five years, there 
would have been no sense in providing for consents to 
later collection. This point was made because the 
Government! took the curious position that if the as- 
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sessment were made within the five years, collection 
might he made at any time, which contention t[lie Su¬ 
preme Gourt once and for all disposed of. 

Court Decisions Holding That the Statutory Period of 
Limitations Contained in the 1921 Act Is Not 
Affected by Later Statutes. 

In Cnite/I States v. Cabot, f> A. F. T. K. 6172,!action 
was brought against the sole stockholder of a dis¬ 
solved corporation to recover taxes for 11)18, 19ll9 and 
1920. Additional taxes were assessed in Mav If 1922 
and the hill of complaint was filed on Octobef 20th, 
1925. In that case the Government did not seriously 
contend that the tax for 1918 was not barred bv the 
statute of limitations, but in effect confessed efror to 
that extent, and the court accepted its confession. It 
further held that the statute of limitations in the Rev¬ 
enue Act of 1921 was a complete bar to the cojlection 
of taxes for 1919 as more than five years had elapsed 
since the filing of the return, but that the siiit was 
filed within time as to the tax of 1920. ! 

The Government contended that since the [assess¬ 
ment was made against the corporation well j within 
the statutory period, protection was afforded tjo it by 
the provisions of the Act of 1924. 

That Act perpetuated the statute of limitations as 
fixed in prior acts so far as the prior years were con¬ 
cerned and provided that the tax shall be assessed 

within five vears after the return was filed and that 
* 

no proceeding in court for the collection of such taxes 
should be begun after the expiration of such period. 

Section 278 (d) of that Act provided further that 
where the assessment of the tax was made within the 
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period prescribed by Section 277 or 2/S, such tax 
might }»«• colled cd by distraint or by proceeding in 
court begun within >ix years after the assessment of 
the tax. 

Subdivison (»*) of Section 27* provided that the Sec¬ 
tion should not ( 1 ) authorize the assessnirnt of a tax 
or the collection thereof hy distraint or proceeding in 
court if at the time of the enactment of the Act, such 
assess //// y// or proceeding was harred by the period of 
limitation then in existence, or (2) affect any assess- 
wrnt made <»;r distraint or proceeding in court begun 
before the enactment of the Act. The ( 011 rt held that 
the Revenue Act of 11>24 was not to he given retroac¬ 
tive application. 

In I’utter] States v. 11 ’////< /. l‘J F. (2d) 2f>0, a similar 
question aro>e. In that case, an assessment of taxes 
for the year 101* had been made prior to the passage 
of the Revenue Act of 1024, and after its passage suit 
was brought within six years after the assessment, 
but more tlupi live years after the return was filed. 
We quote from the language of the (\>urt, (page 263): 


“Cnder Section 277 (a) (2), it is distinctly pro¬ 
vided that the taxes shall be assessed within five 
years after the return is filed, and no proceeding 
in court for the collection of such taxes shall be 
begun after the expiration of such period. * * * 
Section 27* (d) provides that where the assess¬ 
ment is njiade within tin* period prescribed in Sec¬ 
tion 277, |or in this Section, such tax may be col¬ 
lected by distraint or by a proceeding in court 
begun within six years after the assessment of the 
tax. Section 278 (e) provides: 

(1) That this Section shall not authorize the as¬ 
sessment of a tax or its collection by distraint or 
by a proceeding in court if, at the time of the 
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enactment of this Act, such assessment, distraint 
or proceeding was barred by the period of|limita¬ 
tions then in existence; and (2) That the (section 
shall not affect anv assessment made, or distraint 
or proceeding in court begun before the enactment 
of this Act. 

As before stated, the return was filed in Octo¬ 
ber, 1919, the additional tax assessed in March, 
1924, and the suit was begun in January, 1925, 
more than five years after the return was filed. In 
the case of C niter/ States v. Cabot , it was tield by 
the Supreme Court of the District of Columbia, 
that Section 278 (d) of the Act of 1924, jhas no 
retroactive application. In that case, mofe than 
five years had elapsed since the return fj>r 1919 
was filed, and it was held that an action Ifor the 
collection of the tax will not lie though brought 
within six years after assessment within the* statu¬ 
tory period was made, the assessment having been 
made before the passage of the Act of 1924. To 
tin* same effect are the cases of Bowers r. Sew 
York <k Albany I/iyhterayc CoBowers v. teaman 
and Bowers r. Fuller * * *. In those eases a writ 
of certiorari was allowed by the Supreme Court, 
but, after argument, the appeals were dismissed.” 

The court points out that the question whether or 
not the Act was retroactive in character wasj settled 
conclusively by the proceedings before the Cofnmittee 
on Finance of the Senate which had the Revenue Act 
of 1924 under consideration. 

A. W. Gregg, former General Counsel of tliejBureau 
of Internal Revenue, appearing as Special Assistant 
to the Secretary of the Treasury, in referring to sec¬ 
tion 278, said: 


“That is to keep this section from haying any 
retroactive effect or to apply to things hajppening 
before its passage.” 
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Ami again while tlu* section was under considera- 
t ion, said : 

“Thi> is to prevent tin* giving of any retroac¬ 
tive effect to tin* provisions of this Act. 77/c fares 
under prior Arts stand on their nun tootinp and 
tins apptns on>a afhr the passage of this Act. 

The court then states that the quotations above are 
from the official (lovernment publication and show con¬ 
clusively the purpose which Congress had in mind 
when the Act was passed. 

In Ih nrp 1 Vilhelm <'o. r. /feinrr. 21 F. (2d) 4f>3, in 
the Fnited States District Fourt, Western District of 
Pennsylvania. May 22. 1927. the Fourt had a similar 
question and followed the ruling in I’nited States r. 
117 /pel and / nited States r. ('aiiot. 

It is to be hoted that in all the cases cited the assess¬ 
ments had been made prior to the passage of tlu* Act 
of 1924. It was unnecessary, therefore, for tlu* courts 
to g<> further than to hold that as to such assessments, 
the statute could have no retroactive effect. 

The Same Period of Limitation Should Apply to As¬ 
sessments Made After the Enactment of Revenue 
Act of 1924. 


It seems to us that the courts, in tlu* cases just dis¬ 
cussed. need not have emphasized to any degree, the 
fact of the making of an assessment prior to tlu* pas¬ 
sage of the A<*t of 1924. It is to be noted that the as¬ 
sessment of taxes was not a pre-requisite to recovery 
prior to the Act of 192b. The scheme of all the prior 
Acts from 19|1K to 1921, inclusive, and we think of the 
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needed. 


in origi- 


11124 Act also, was that taxes should either be assessed 

hv the Commissioner and collected bv distraint or de- 
* * 

terniined and collected by original action. Whichever 
remedy the (lovernment might adopt, it was compelled 
to pursue within the five year period. The remedy by 
suit was rarely adopted. liam-rs v. Nnc York & Albany 
Liyhtcrayr ('ft., supra. It appears to have been used 
onlv in cases where the remedy by distraint whs inade- 
(plate or dangerous and judicial assistance was 
In the Revenue Act of 11124, the right to bring : 
nal action within the statutory period was sit ill pre¬ 
served. 

It would be unreasonable to attribute an intention 
on the part of Congress to make* Section 278 (d) retro¬ 
active* in any respect for several reasons: First, be¬ 
cause to do so would contravene the rule laid down by 
the Supreme Four! and reiterated in I’nitefl Stairs v. 
Cabot. that retroactivitv is to be attributed onlv when 

7 % •> 

clear, explicit and mandatory language requires it, 
and second, because there has been an express dis¬ 
claimer in the Act itself and on tin* part of the Secre¬ 
tary of tlie Treasury. Mr. (Jregg, his special assis¬ 
tant, stated in so many words that prior acts stand 
upon their own footing, thus disclaiming any intention 
so far as taxes of prior years were concerned, to ex¬ 
tend the statute of limitations. In addition, ;t would 
be unreasonable in view of the decisions holding that 
an assessment made before the passage of the 1124 Act 
is not saved bv the statute, to sav that where the Com- 
missioner has not been diligent but has procrastinated 

for vears and has then made an assessment after the 
* 

passage of the Act, he has accomplished the result of 
extending the statute six additional years. S^ich con¬ 


struction creating a hit or miss result is not to 


be coun- 
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tenanced. To sustain such a thcorv would result in 
addinir six years to the statute of limitations as against 
innuinerahle taxpayers no differently situated than in¬ 
numerable others who are not subjected to such har- 
rassinent. For example, take two taxpayers who have 

dulv tiled theiir returns for the vear 1‘Jl‘J. Assume 
• • 

that both are liable for additional taxes. In the one 
case, an assessment is made the day before the pas¬ 
sage of tin* Act. In the other case, a day after it. 
Would it be reasonable to assume that Congress in¬ 
tended that in the one case the taxpayer was to escape 
under the five year statute and tin* other to be subject 
to distraint or suit for six years longer.' As said in 
lion i rs r. Ah ir }Or/: <(' A / ham/ Li (flit era ffr ('o., such a 
result tends strongly to discredit the contention. We 
must assume It hat Mr. Cregg meant exactly what lie 
said, namely, “that subdivision (e) was to prevent 
the giving of any retroactive effect to the provisions 
of the Act and that taxes under prior Acts stand on 
t heir own foot ing. 

Thirdly, it cannot be presumed that Congress, when 
it adopted those provisions of the Statutes extending 
tin* time to collect, was considering anything except 
assessments which were to lx* made under the 1924 Act 
for that and subsequent years. 

It is true tlpit in terms the extension applies to all 
assessments made within the statutory period and its 
application is not in direct language limited to taxes 
arising under I1U24 Act but Section 27S (e) disclaiming 
any intention to affect assessments or proceedings al¬ 
ready begun and also disclaiming intention to author¬ 
ize assessment or proceedings if already barred, must 
be liberailv and reasonable construed. If considered 
to be prospective and in no sense retroactive, it is 
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sound and sensible legislation. If otherwise con¬ 
strued, it gives rise to conflicting and senseless results 

and creates controversv in everv lino and sentence. 

• • 

Consideration must he given to the meaning of the 
word *‘retroactivitv.’’ In no sense is it evtr to be 
presumed in legislation. Not only, therefore, must 
it he construed to exclude from consideration assess¬ 
ments made prior to its passage, hut as applying to 
all taxes of the years preceding 1924. Only in this 
manner can the statute he prevented from being retro¬ 
active in effect, and we have pointed out the absurdity 
of holding it to be noil-retroactive in the cases of as¬ 
sessments made prior to its passage and retroactive 


as to assessments made after its passage. 


words, it puts two persons filing returns for the same 
taxable year in utterly different positions, one having 
a limitation of eleven vears against him and t le other 
one of five. 

We think it fair to conclude that Section 278 (d) 
of the Revenue Act of 11>24 does not in anv manner 
extend or enlarge the statute of limitations applicable 
to suits or proceedings to collect taxes of prior years 
and that unless such suit or proceeding be instituted 
within that period, collection is barred. So! far as 
assessment within the period is concerned, jnothing 
need be said other than that under all the Acts it is 
required to be made within the statutory periJ 


n other 


The Decisions of the Board of Tax Appeals 

Conflict. 


When the same question came before the 
Reliance Manufacturing Co. r. Commissioner, 
A. 583, it reached the same conclusion as 


>d. 


Are In 


oard in 
7 B. T. 
Had the 
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courts in C ulted St airs v. ('ahot and Wilhelm v. 
Jieiner, supra. The Hoard of fax Appeals said that 
tin* reasoning of the two learned judges in those eases 
was persuasive and led to tin* conclusion that where 
an assessment had been made prior to the passage of 
tie- Act of 1924. and the live year period had expired 
before tin* mailing of the deficiency letter, the Com¬ 
missioner had no authority to either assert, assess or 

collect anv deticieiiev in tax. Idle Board also held that 
• • 

Tlie Act of 192b was not t<» he given retroactive elTect, 
so as to lift tin* cases out of the circle of barred claims. 
To tin* same effect is the decision of tin* Board in 
Sat inn af Hmdaefs ( 'mu pan jf v. ('ommissiouer, 7 B. 

T. A. <;:*2. 

We believe the foregoing conclusion of the Board 
to be sound. However, in the case of Art Metal Works 
v. The Commissioner, 9 B. T. A. 491, the Board re¬ 
versed itself and readied a contrary conclusion upon 
tin* authority of t’nited States v. Hassell , 22 F. (2d) 
249; Mi ( fare Co., Hank rapt , 21 F. (2d) 5.‘>S; l atted 
States /*. The Hoard, 14 F. (2d) 459; Erie Taxi ('<>. 
v. ( hitch tel. it F. (2d) (i()l ; and I’nited States v. Crook 
<(• Christman, 18 F. (2d) 449. 

We are impelled to call the attention of this Court 
to the bewilderment in which the Board of Tax Ap¬ 
peals has found itself as evidenced by its complete re¬ 
versal of opinion holding first that the 1924 Act had 
no application to an assessment made prior to its pas¬ 
sage. and then holding tin* exact contrary. Its first 
opinion, as we pointed out, was based upon what it con¬ 
sidered the persuasive reasoning of the Supreme Court 
of tin* District of Columbia and two Federal District 
Courts: its sbeond to what it evidently considered the 
more persuasive reasoning in McClure Co., Bankrupt, 
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|es a lack 
involved 


United States v. Crook dc Christman, United J ?tales v. 
The Board, United States v. Russell, and Erie Taxi 
('ft. v. (iniehtcl. 

Court Decisions Holding That the Time for Collection 
of Taxes Specified in the 1921 Act Is Extended 
By Subsequent Acts. 

An examination of these cases is, under tluj circum 
stances well worth while. The opinion of tljie Court 
in United States r. ('rook & Christman indicat 
of appreciation of the depth of the question 
and an examination of the briefs shows that the case 
was not fully presented. The briefs only scratch the 
surface and the attention of the Court was not called 
to the prior decisions on the same subject. They were 
not adverted to or discussed. 

The decision in United States v. The Board was in 
favor of the taxpayer. It was held that the claim was 
barred before the passage of the 1924 Act.j It was 
therefore unnecessarv for the court to !consider 
whether that Act was retroactive. Whatever! it might 
have said upon the subject was obiter. 

In Erie Taxi Co. v. Onichtel, the District ('ourt re¬ 
fused, in an opinion of two paragraphs, to jdlow the 
taxpayer to enjoin the threatened collection jof a tax. 
By way of a dictum it was said that a tax forj the year 
1919 mav be assessed at anv time within five years 

* * i 

after the return is filed and collected within 
after assessment. Xo other discussion appeal 
opinion. 

In McClude Co., Bankrupt, the district judge, al¬ 
though reasoning the matter out at greater length, 
does not appear to have considered the contrary views 


Six vears 
* 

ed in the 


in 


of th<* Supreme < 'ourt «»t’ the District of (’olumbia ex- 
pre>>ed in the <'ah>,t rase or of tin* District (ourt ex¬ 
pressed in f’hitr/l Stairs r. Whifrl and Wilhelm r. 
Hrii/rr. Indeed, the court starts with a viewpoint 
which, t<> our mind, caused him to reach a conclusion 
which lie thought was in harmony with the opinion he 
entertained about the rights of the (lovernment to 
collect ta\e>. At the outlet. In* starts with a proposi¬ 
tion that the claim in ih»- hankruptcy proceediny: would 
have Imm-h I>ari*e( 1 under the 11*21 Act if not saved bv 
subsequent legislation. He then ^oes <>n to say that 
the case is not one for applying the principle that in 
construing tax statutes, doubt is to be resolved in 
favor of the taxpayer but that that principle is to be 
invoked only in determininir whether or not the tax has 
l*e<• n imposed. 

In starting with this point of view and with the idea 
that the statuh* of limitations is a irrant of immunitv 
to the people and is to be strictly construed, he ap¬ 
parently failed to examine the lamrua<re of the Su¬ 
preme < 'ourt expressed under somewhat similar cir¬ 
cumstances in! the case of limn rs r. Xmc ) ark <£* Al - 
banfr I.ifthft rase ('•>.. supra. There the (’ourt said that 
the I’nited States will not be held barred by a general 
statute of limitations unless upon strict construction 
the I'nited States can be fairly said to be within its 
terms and purpose, but that where the limitation ap¬ 
plies to the I’nited States and to the claims involved, 
the iroverninir provisions are to be liberally construed 
in favor of the taxpayer and not, as Judire Sibley says, 
in the McClure case, in favor of the government. 

Proceeding■ with that background lie reasons that 
the Act of 1!*24 does not authorize the assessment or 
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of 1924 
1 (e) of 
of time 
jut made 


collection of taxes if, at the time of its passage, they 
were already barred by the statute then in force. lie 
reaches the conclusion that the claim would be barred 
under the 192b Act if the intermediate statute 
did not save it, and referring to Subdivisio 
Section 278, which provides that the extensioi 
for collection shall not affect anv assessme 
prior to the passage of the Act, he says that it means 
that if the assessment was good, it remained good, and 
if it was bad, it remained bad. 

1 

We are unable to follow this reasoning. \Vhen the 
statute says that the prior assessment shall 
fected bv section 278, it can scareelv have a 
other than that the provisions for collection d|) not ap¬ 
ply to that assessment. There is no provisio|n in sec¬ 
tion 278 that purports to make a good assessment bad 


be unaf- 
m caning 


or to make a bad assessment good. If that 


only effect contemplated, the provision of section 278 
(e) (2) is utterly meaningless in saying tlnj 
section shall not * * * (2) affect any as 

* * before the enactment of thlis Act. 


made 


was the 


it “This 
kessment 


at could 


The onlv things contained in section 278 tli 

• • . . j 

affect prior assessments are the provisions f|>r collec¬ 
tion. If the above quoted phrase has any meaning at 
all, it must mean that the collection provisions of sec¬ 
tion 278 do not apply to assessments made pr or to the 
Act. It must be obvious that if they do apply, the as¬ 
sessment is affected . If they do not, it is not affected. 
Therefore, it seems to us plain, that any assessment 
made prior to its passage must be collected under the 
limitations of the Act of 1921 as was held in United 
States v. Cabot, Wilhelm v. Heiner and United States 
v. Wliyel, 
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\\ hen tli«* < niirl goe> on to sav ( l! 1 


F. (2d) 




"It is not enacted that tin* provisions of the 
new >tatut«* shall not apply to <i tax when* a valid 
a>>e>>meht was made before Juno 2, 1J24," 


In* tails to take note of tin* natural assumption that 
<'oiiirro>> said exactly wliat it inoant and that if it had 
intondod t«* include prior assessments it used language 
host oaloulatod to conceal that purpose. 

The whoh* idea of ('onirross, manifested throughout, 
is to prevent retroactive ap]>li(*ation of the Act, and 
that intent wa> expressed in exact language in the pro¬ 
ceedings before the committees of the House and Sen¬ 
ate. When the 11*21 Act was passed creating a five 
year period of limitation for assessment and collection 
of taxes of prior years, it also contained a provision 
that it should not apply to suits or proceedings begun 
before the passage of the Act. 'This clearly meant that 
the propriety of a distraint or of a suit theretofore 
begun was to be determined by the applicable provi¬ 
sions of prior statutes, if any. The language in the 
Act of 11*24 is of the same tenor. 

It is to be noted also that because* the statute em¬ 
brace's taxes of prior years, it does not follow from 
that that all the* provisions of the statute are neces¬ 
sarily retroactive. Whether particular portions are or 
an* not retroactive depends upon their language, the 
context and tin* general purpose and intent which is to 
h<* ascertained under well recognized rules. 


If the views of Judge Sibley are adopted, we are at 
a loss for the meaning to be attributed to the words 
of the Special Assistant to the Secretary of the Treas¬ 
ury that the 'purpose of the language of Section 278 
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of the Kevenue Act of 1924 was to keep that section 
from having any retroactive effect or to apply to acts 
happening before its passage and that: 

f , : . I 

“The taxes under prior acts stand on t^ieir own 
footing and this applies only after the passage of 
this Act/’ 

In i 'uited Stales v. Russell, supra, the facts were 
very similar to those in United States v, Cabot, supra. 
There .Judge Foster, writing for the Circuit Court of 
Appeal s of the Fifth Circuit, tries to reconcile the ap¬ 
parent conflict between Section 277 (a) and 2J8 (d) of 
the Act of 1924, but Ik* only succeeds in getting rid of 
this ambiguity by tlie unwarranted process of taking 
out of the Act some of the language contained 
Section 277 of the Act of 1924 provides that 
shall be assessed within a certain period of y 
that no proceeding in court for collection sin 
gun after that period, and Section 278 provjdes that 
where* the assessment is made as prescribed ir| 277, the 
tax may be collected by distraint or by proceeding in 
court begun within six vears after the assessment of 
the tax, but that nothing in the Act shall be construed 
as preventing the beginning, without assessment, of a 
proceeding in court for collection of the taxes at any 
time before the expiration of the period within which 
an assessment may be made. Xow, surely, there is no 
warrant for limiting Section 277 to cases in which no 
assessment has first been made. Suit for the collection 
of taxes has alwavs been treated as a concurrent rem- 
edv with distraint. If either was resorted t 
to be done within the statutory period. The 
the whole matter appears to be that the s 


therein, 
he taxes 
(ears and 
11 be be- 


p, it had 
truth of 
tatute is 




20 


hopelessly involved and that any ambiguity that may 
1 >** found must 1m* resolved in favor of the taxpayer. 

The Court then goes on to say that it is apparent 
that tin* ease before it does not come within Section 
27 s <«•) of tin* 11*24 Act because the assessment had 
been made prior to the passage of that Act and within 
the period allowed by 1 lie Act of 1021, but if the 1024 
Act is to be resorted to to saw the bar of the statute 
which would have been complete* at the time the suit 
was instituted, then it must follow that all sections of 
that Act must be given effect and the section which 


the Court so easily disregards says specifically that 
any assessment made* prior to its passage shall remain 
unaffected by its provisions. 


Provisions of the Revenue Act of 1926. 

We have bee*n discussing the statutes and their gen¬ 
eral edTect without considering the* waiver upon which 
the- right to assessment here* depends, and wo come now 
to a consideration of the 1926 Act, under which this 
assesMn«*nt must be maele. 

In general, tin* characteristics of tlie 1926 Act are 
the* same* as of the Act of 1924. The primary purpose 
of both was to prevent summary assessment and col¬ 
lection of taxe*s without ;t non-partisan determination 
e>f the*ir prop'rie-ty anel the Hoard of Tax Appeals was 
created as a means: and a method of procedure was 
adopted to give the* right of review to every taxpayer 
against whom a eleficiencv mav be asserted and, ex- 
eept in case*s of jeopardy, assessment and/or collection 
was prohibited pending such a review. 

It is well to note* some* particular differences between 
the Act of 1926 and that of 1924. In the first place, 
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original actions, except in cases of fraud or failure to 
file* a return, are abolished and appeals are jallowed 
direct from the Hoard to the Circuit Court of Appeals. 
In addition the 192b Act more effectually separates 
tlie collection and assessment features and itf? provi¬ 
sions must be read with that in mind. Whereds under 
the Act of 1T24 the Commissioner might, instead of 
proceeding by notice and assessment, bring anjoriginal 
suit to determine taxpayer's liability and toj enforce 
it by execution, lie may no longer do so except jin cases 
of failure to file a return or in case of a false o(r fraud¬ 
ulent return, but on the contrary, must issue ja notice 
of deficiency and permit a review by the Board of Tax 
Appeals. 

The powers and duties of the Board of |*ax Ap¬ 
peals were and are limited. It is a reviewing authority 
only, empowered to determine the propriety or impro¬ 
priety of a deficiency alleged by the Commissioner of 
Internal Revenue. It has no power to render and no 
process to enforce judgment. In case of the allow¬ 
ance* of a deficiency by it, assessment must follow, 
after which come proceedings in court or by distraint 
for collection. 

The Act of l!)2b should properly be divided ji nto two 
parts. It provides first, a general method of procedure 
for taxes of 192b and subsequent years. (Sectjon 274.) 
That Section refers only to taxes imposed jbv Title 
II of the Act and provides that no assessment shall 
be made or suit or proceeding brought until af|ter sixty 
days have elapsed from the mailing of a notice of de¬ 
ficiency or if an appeal is taken, until the decision of 
the Board has become final. Secondly, it provides 
for the years prior to its passage. Under Section 283, 
taxes for prior years are to be computed as if the Act 
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<>f lb'Jb h;t«i not boon passed. but they must be assessed, 
i i>f1 11 t» d ; 111 < i paid in tin* same in;iiiiH*r ami subject to 
tin* sauu* provisions ami limitations as in the case of a 
deficiency in tax imposed by the Act of lf>2d except as 
alone provided in Section 277. (Limitation Section.) 
So that under tin* Revenue Act of lH2f», the liability 
to tax is measured by tin* Act governing tin* particu¬ 
lar vrar or wars in controversv, but such taxes mav 
• • • • 

bo /'/>>/.>>«// ami f nil * r f J only in the manner provided 
by the Act of lP2b and subject to limitations which we 
will analyze hereafter. 

It must bo borne in mind and mav as well be re- 
pouted here, that no proertd nuj for collection can hr 
had tcifltouf asst ssnu nf (except as before stated ill 
flie rax* of failure to tile a return or false or fraudu¬ 
lent return.) 

Section 277 provides that taxes for years prior to 
11*21 shall be assessed within five years after the re¬ 
turn was filed. 

'There is an exception provided in the statute. That 
is. that when* tlie < ’ornmissioner and the taxpayer have 
anted upon m > m«*»it after the statutory period, the 
tax may be a^se-sed within the period agreed upon. 

'The right to make an assessment of taxes after the 
statutory period has expired, can arise therefore, only 
with tin* consent of the taxpayer. 

It is apparent from the foregoing analysis, first, that 
in general, assessments must precede collection and 
second, that assessments must be made within the 
statutory period unless an agreement for a later as¬ 
sessment is made, in which event, assessment must 
take place within the agreed period. 

To summarize: 


Under the 192b Act assessments of taxes f 
prior to 11)21 are to he made as follows: 

Within live Years after the return is filed, 

(1) Where the Uommissioner and t 
have consented to assessment at a latei 
may he made on or before such agreed dj 

(2) In case of failure to file or false < 
ulent return, at anv time. 


pr years 

except: 

axpayer 
date, it 
ite. 

jr fraud- 


The six years extension of time provided by statute 
is for collection onlv. 

So much for assessment. 

Now as to collection. Section 278 (d) provides as 
follows: 


, excess 
his title 


“Where the assessment of any income 
profits or war profits taxes imposed by 
or by prior Acts of Congress have beeh within 
the statutory period of limitation properly ap¬ 
plicable thereto, such tax may be collected by dis¬ 
traint or by a proceeding in court, but only if 
begun (1) within six years after the assessment 
of the tax, or (2) prior to the expiration of any 
period for collection agreed upon in writing 
the Commissioner and the taxpayer/’ 


bv 


An Extension of Time for Collection Applies Only 
Where the Assessment Is Made Within tie Statu¬ 
tory Period. 


We will digress for a moment to point outj the dif¬ 
ference between this language and that of thy similar 
provision in the 11)24 Act. 

Section 278 (d) of the Act of 1924 provided: 




“Where 1 tin* assessment 
the period JU'escri 1 mm 1 in Section 
tion, sueli tax may lie collected 


is made within 
_t t or in this sec- 


1 n tiie liJ2b A<*t. the provision is: 

“Where tin* asses>nieiit <>t tax * * has 

Keen made (whether hetore or alter the enactment 
of tliis Act) witliin the .statutory jieriod of limi¬ 
tation properly applicable thereto, such tax may 
be collected * * ". * * 


The ll*2b Act uses the words “statutory period of 
limitation" in lieu of the somewhat less definite lan¬ 
guage contained in the 11*1*4 Act. It seems self-evi¬ 
dent, however; that Congress intended them to have 
the same meaning and took precaution to make certain 
in the 11 * 2*1 Act what its intentions were. All doubts 
on the subject, if any could exist, are obviated by 
statements made repeatedly at the hearings before the 
House Committee when the 11*24 Act was under con¬ 
sideration. Mr. Gregg in referring' to this section 
stated : 


“Suppose that irifl/m thr fin- ifrar period the 
Government makes an assessment of taxes which 
the taxpayer admits he owes. The taxpayer has 
no monev to pav it at the time, but three vears 
later lie can. This is to allow tin* collection of that 
tax which was assessed in time and which Ik* ad¬ 
mits he owes, after the expiration of the period of 
limitation upon assessment. This makes an as¬ 
sessment comparable to a judgment at law which 
may he kept alive indefinitely for its subsequent 
collect ion. 

The Chairman: “Hut that is only in cases 
where it is impossible for the Government to col¬ 
lect. 


Mr. Gregg: “It is only in cases whole it is 
originally assessed and determined irltimi the 
statutory period. 

Senator Ernst: “When vou sav that, \there is 

vour authority for vour statement ! 

* •» 

Mr. Gregg: “In the first part of this subsec¬ 
tion (reading): 

“Where the assessment of the tax i?} made 
within the period prescribed in Section 277 or in 
this section, such tax may Ik* collected at any time 
by distraint or by a proceeding in court | *• 

In other words, the assessment must bje made 
within the period. If the assessment is made 
within tin* period, then the tax can be collected at 
any time.” 


In the 1112b Act, Congress made certain tljiat the 
period of extension was to be granted only in cases 
where the assessment was made within the thrie, four 
or five year period applicable. The reason forjthe use 
of this language as applied to extension of t|me for 
collection, is not difficult to find. Congress hafj power 
to extend the statute of limitations at any timJ before 
its expiration. It has no power to revive anj action 
which has once been barred or restore to the (govern¬ 
ment rights which have been lost by the running of 
the statute. And clearly it has no power to jextend, 
to add to or take from any agreement made by {lie tax¬ 
payer with the Commissioner. Thus where the statu¬ 
tory period has expired, but prior to its exp ration, 
the taxpayer has agreed to assessment at a da|te sub¬ 
sequent to the expiration of the statutory time, Con¬ 
gress cannot in any manner extend the right t^) make 
assessments beyond the period agreed upon, ahd thus 
engraft a statute of limitations upon an agreement 
instead of upon the statute itself. This is deafly rec- 




ognized both in the sections which we have quoted 
above and also in std)division (<•) of Section 27*, where 
it is provided that the tax must he assessed within 
the extended period covered hy the agreement. 

At any rate, it is quite clear that the extension of 
six years for collection becomes effective only where 
assessment is made within the statutory period. 


The Collection of a Tax Is Barred Where It Is As¬ 
sessed After the Statutory Period, Unless the Tax¬ 
payer Consents to Collection As Well As to As¬ 
sessment. 


This brings us to a consideration of the situation in 
the instant case. 

Under the Revenue Act of 1918, as we have pointed 
out, assessment and collection of taxes for the vear 
1919 are barred unless saved bv the waivers which 

w 

have been executed by the plaint ill. The Act of 1926 

declares that taxes under prior acts shall be assessed, 

collected and paid under its provisions only. In other 

woids, the procedure for review, for assessment, and 

for collection are all governed by the Act of 1926. 

Under the Act of 1926 before anv liabilitv attaches to 

• • 

the appellant, it is necessary that the tax be assessed. 

Once assessed, it mav be collected either bv distraint 

• • 

or by proceeding in court, but a statutory period of 
limitation covers each step. Assessment must be made 
within the statutory period, that is to say, within five 
years (unless a later period has been agreed upon, in 
which event it may be assessed at any time prior to the 
expiration of the agreed period.) Collection must also 
be math' within the statutory period of five years un¬ 
less assessment has been made within such period, in 
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which event, collection may be made by distraint or by 
suit it* begun within six years after assessment or prior 
to any period agreed upon for collection. 

Insofar as the instant case is concerned, the appli¬ 
cation of the statute is not difficult. The statutory 
period for assessment and/or rolled ion for the year 
UHit has lony since expired. 'This being so, the appel¬ 
lee must base any further right upon the consent of the 
appellant and this consent must of necessity be two¬ 
fold in character, that is, there must be a consent to 
assessment in the first instance, after the expiration of 
the statutory period, and there must be a consent to 


collection after the expiration of the statutory 
for collection. The former is of no avail with 


period 
out the 


latter. Kven though, as in the instant case, assessment 
might be made under the waiver if no other question 
intervened, it would be of no avail unless collection 
is also authorized. We know that collection cannot 
be made now without the agreement of the taxpayer, 
since the statutory period has elapsed. There i. s* no 
such agreement. 

The waiver in this case (Kec. 20) is upon tjie form 
prepared by the Commissioner of Internal ijevenue. 
It is to be strictly construed, both for that reason and 
because “it is the intentional relinquishment of a 
known right and the burden is upon the party claiming 
such waiver to prove it by such evidence as qoes not 
leave the matter doubtful or uncertain.” No power 
can tack on to this agreement anything which is not 
found within its four corners. It provides that tax¬ 
payer and Commissioner of Internal Revenue ^hereby 
waive the time prescribed by law for making janv as¬ 
sessment of the amount of income, excess profits or 
war profits tax * * and that “This waiver of 



the t iin** tor making any assessment as aforesaid shall 
remain in effect until December Mist, 1 >. * * #M 

1 lie ('ommissioner has asked for and procured 
waivers for assessment. There is no agreement what¬ 
ever e \ tej)« 1 in lt the time for rnUrrtiov. As he con¬ 
strued the law it was only necessary that the assess¬ 
ment he regularly made. In his view, once assessment 
was made, collection could he enforced. He has al¬ 
ways entertained that view. 

The Supreme Court in Honors r. Xnc York T* 
AUnnuf f.if/hft r<if/r Co., si'pra. has said that such a 
view is erroneous. If the Commissioner has failed 
fully io protect himself, the result is due to his mis¬ 
conception arid failure and it cannot he assumed that 
lie could, e veil if he wished, have procured a waiver 
as to collection after the decision of the lower courts 
in tlie .\Y h York <(' Alban f/ / A(jhtcrafjr Co. case. 

It therefore appears that, except for a statutory pro¬ 
vision to which we will refer hereafter, an assessment 
of the tax, if due, might he made under the waiver 
given in this'ca^c. Such assessment could not, how¬ 
ever. he made within the statutory period, which has 
long since expired. The six years additional time for 
collection provided hv statute does not apply because 
the assessment has not been made within the statu¬ 
tory period. Collection of the tax could be made only 
hv agreement!, and there is no such agreement. 


The Conclusion of the Board of Tax Appeals That the 
Time for Collection In This Case Was Extended 
By a Waiver Is Erroneous. 

'The Board of Tax Appeals having held that the 
waivers wereibased upon a consideration and that Sec- 
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tion 1106 of the* Act of 1926 had no retroactive effect, 
then proceeded to a solution of tlie question which we 
raise here. It reached the conclusion that, under the 
waiver involved, the time to make the assessment had 
been extended, and that, as such time had not expired 
when the Revenue -Vet of 1926 became effective, col¬ 


lection was not barred and that the case did 


lot fall 


within Section 278 of that Act. In other words, it 
tacked the limitation on to the taxpayer’s agreement. 
How drastic and Unwarranted this is is best illustrated 
by the following example: 

A statute of limitations would bar a tax, let us say, 
on December 21, 192b. Prior to that date the taxpayer 
extends the time by agreement to June 30, six months 
beyond the statutory period. On May 1st, too late to 
extend by legislation the statutory period which ex¬ 
pired months before, Congress passes a new ac[t. The 
result, under Hoard's theory, is that although jhe tax¬ 
payer only agreed to extend the time to June 30th, 
Congress has extended it for him, without his consent, 
for an additional period of years. We have never 
known the obligations of a contract to be violated in 
that manner. 

The Hoard reached its conclusion because it £aid the 
waiver had been filed while the 1924 Act was in effect. 
Entertaining, as we do, the highest respect jfor the 
opinions of the Hoard, we must say that this re 
appears to us to be curious. The 1926 Act 
pointed out, repealed the 1924 Act. It re-enacted that 
Act with changes, many of which were devoted to clari¬ 
fication. It said in unmistakable language that the six 
year extension of time for collection applied only to 
cases where the assessment had been made ]J)rior to 
the expiration of the statutory period of linjitation. 


a soiling 
as we 
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thus « 1< *<*i< i i ult the question beyond peradventure of a 

doubt and foreclosing all argument oil the subject. 

What, \\<- respectfully ask, has the Revenue Act of 1924 

t<> do with the matter and of what importance is it 

whether that Act was in effect or the 1921 Act or any 

other Act * If th«* extension of time for collection ap- 

}dies only to a case where assessment has been made 

within the statutory period of live vears, no discussion 

of other acts'is lielpful, since this alone governs. It is 

also to be noted that t lie Board does not sav wliv the 

• * 

case doe> not fall within Section 278 (e)'of the 1928 
Aet wiiich ex press 1\ provides that neither assessment 
nor collection were authorized. 


*** i If at the time of the enactment of 
this Act >uch assessment, distraint or proceeding 
was barred by the statutory period of limitation 
properly applicable thereto, unless prior to the 
e mit’t no lit of this .let, the ( nw in isslonef the 

tn.ijni)f»r agreed m tent mil thereto.' 

bite Board of Tax Appeals seemed to lose sight of 
the fa*'t that Section 27S (e) emphasizes the statutory 
bar and provides that after tin* statutory period, 
namely, five years, has elapsed, there is no extension 
of time for Collection unless it has been agreed upon. 
In the instant case the statutory period had already 
run at the time the consents were executed. Therefore 
there could be no collection without the express con¬ 
sent of tin* -appellant, and there is no such consent 
contained in tin* waiver involved. 

The use oif the word “unless” in Section 278 (e) 
clearly discloses that the statutory period was to be 
an absolute bar and that any right to collect should 
depend upon consent. 


The attitude of Congress is evidenced all the way 
through the Acts of 1924 and 1926. In the Act of 1924 
they were urged to alleviate the condition of t|he Gov¬ 
ernment as lixed under the 1921 Act and to extend the 
time for collection, hut onlv in cases where assessment 
was made within the statutory period of limitation, 
which was then live vears. In the 1926 Act, they were 

• / | v 

determined to leave no room for doubt about jlieir at¬ 
titude and tliev clarified the language of the 1924 Act 


in the manner we have mentioned. They 
clearlv reiterated that onlv with the consen 


thereby 
of the 


taxpayer could there be collection of an assessment 
which had not been made within the statutory period. 
In other words, they gave to the Government that for 
which it asked and nothing more. 

We think the Hoard of Tax Appeals clearly miscon¬ 
ceived 1 hi* purpose and intent of Congress and clearly 
misinterpreted its language. We see nothing in the 
statute or in its history to justify the conclusion 

readied bv the Hoard. 

& 

Neither the Waiver Nor the Statute Can Be Rewritten 
To Enforce the Collection of This Tajx. 

The argument of counsel for the appellee jamounts 

to this: That in order to enable the Government to 

' 

collect taxes contrary to the statute of repoie which 
Congress had enacted, this Court should dj> one of 
two things: Either re-write the waiver by adding 
something to it that is not to be found there, or re¬ 
write the Congressional enactment in the Revenue Act 
of 1926 so that it will read as the Government wishes 
it to be construed. It certainly in its present form is 
not susceptible of the construction claimed by the 




Government. In effect, wlial it asks this Court to do 
is to read tin* statute in this wise adding the words 
which will }»»• found in parenthesis: 


“*J7 S (d) When* tin* assessment «* f any income, 
excess protit-, or war profits taxes imposed by this 
title or by prior Ael of Congress ha- been made 
within the statutory period of limitation 
properly applicable thereto ( m iritJmi nn/f /irnml 

tin I't <1J t t /' (1 <1 It t’/l II i tn )t in flirt u flit ( n t/l HI ISSI n II r I' 

Hinl tin tn.i/mil'/) such tax may be collected by 
distraint or by proceeding in court * * * but 

only it’ begun (1) within six years after the as¬ 
sessment of the tux. or < *_!) prior to the expiration 
of any period for collection agreed upon in writ¬ 
ing 1 >\ the (’oinmissioner and the taxpayer." 


We think we may take for granted that the Court 
would not revamp the statute under any circumstances. 
We are certain it wiil not do so where it is perfectly 
clear that t 1 m* Congressional intent was otherwise. 
First, it may be asserted that Congress after giving 
most careful :and acute study to this statute made its 
determination clear not to do what the (iovernment 
contends it has done. Bearing in mind that it had pro¬ 
vided in the subdivision immediately preceding for 
assessment bv consent, it is perfectIv clear that had it 
wished to extend the time for collection upon the con¬ 
sent period, it would have said so. It not only did not 
wish to do it. but it realized the probable invalidity of 
an attempt to fasten a statute of limitations upon an 
agreement, particularly as it had no control over such 
an agreement and a 1.1 agreements between taxpayer 
and Commissioner might vary from each other. Fur¬ 
thermore. recognizing that tin* rights of the* Govern¬ 
ment based upon consent must be held strictly to tile 
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terms of the consent and lx* uncontrolled by 1 lie stat¬ 
ute, they again in the same subdivision (d) provided 
for consent extending time for collection. In other 
words, there is a separate consent for both and clearly 
they would not have found it necessary to make provi¬ 
sion for consent to collection if the consent te assess¬ 
ment was sufficient to extend the period for collection 
six years. 


When Collection Is Barred, No Deficiency! in Tax 

Exists. | 

it is provided: “If the assessment or collection of 
anv tax is barred hv anv statute of limitations," there 
is no deficiency in tax. (Revenue Act of 19*2(5, Section 
9(H) (c)). This provision evidences tin* complete under¬ 
standing of (’ongress that assessment and collection 
were two entirely distinct steps and each subject to a 
separate statutory limitation. 

It is sometimes argued that there was no sense in 
extending the time for assessment unless it also ap¬ 
plied to collection. That is not a sound argument. It 
must be remembered that the provisions in regard to 
consent were inserted merely so that it might not be 
said that no consent would be effective in face of the 
statutory provisions. This was an excess of precau¬ 
tion which was quite proper but unnecessary, s|ince we 

know that anyone can waive statutory and even con- 

• » 

stitutional privileges. Further explanation of this is 
to be found in Section 110(5 which barred tl|e right 
as well as the remedy. In the last analysis, tllie right 

* V 7 | 

to extend the time for assessment and collection by 
consent were both recognized. Why should jnot the 
waiver provide for both in a manner that any Sensible 
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lawyer wuiilij adopt .’ Tin* taxpayer would then liave 
tin* option to -iin» «»r not in ilia? form, as it might 
Section ] 1 Of; of tin* p.rji; Act provides that tin* 
har of tii*- statute upon assessment and collection shall 
not only operate to har tin- n-niedy hut shall extin¬ 
guish tin* liability. Tin- har <*f tin* statute on collection 
extinguishes tin* 1 i a i»i! i t \ in the same manner as the 
har against assessment. This is again a recognition 
that ea<*h stands upon it- own feet. 

A f»-\\ words will not be amiss on another phase of 
this subject. In asking for an additional time to make 
collection, Mr. (i r« • i_T!_r insisted that tin* reason for it 
was that wh»Te an a>o*>sriinit had been made within 
the statutory! period it 1 11 i lt 1 1 1 happen or had happened 
that tin- taxpayer was unable to pay it but could pay it 
at a later date. When pinned down on that statement 
by the (ommittee. lie said that the additional time 
should be lt iveil where taxes were originally assessed 
and tlrft t'/ttun f] within the statutory period. In other 
words, he thought it was no hardship on the taxpayer 
where his tax had been finally flrtrrtninr//, to give ad¬ 
ditional time for collection. We know, of course, that 
under the acts prior to 1924 there was no determina¬ 
tion. We know that determination did not precede as¬ 
sessment. We know, in fact, that thousands of assess¬ 
ments were made without a hearing or consideration 
of the facts. Is it conceivable that (’ongress, knowing 
this scandalous condition of affairs, intended to undo 


the very things it had accomplished under the 1921 
Act 1 Furthermore, it would scarcely be proper to im¬ 
pute to Mr. (iregg an intention to impose upon the 
(’ommittee by asking for one thing and getting in¬ 
serted in the bill language which would give him an 
opportunity ito contend for something else. 



Both the Statute and the Waiver Must Be Construed 
Liberally In Favor of the Taxpayer and Doubts 
Must Be Resolved Against the Government. 


protect 
collect 
oration 
enact- 


It seems to ns that some of the courts before which 
this question has come have viewed the matter im¬ 
properly in that they have been zealous to 
the Government in its efforts to assess and 
revenues, without having given thorough eonsie 
to the background of these various statutory 
mcnts. The collection of taxes is, of course, of para¬ 
mount importance, but after all, tlx* Government is run 
for its citizens, and their repose and satisfaction are 
entitled to tin* utmost consideration. These Were the 
moving causes that led Congress in the first place to 
enact a statute of limitations. There had been much 
pressure brought to bear upon Congress to this end. 
After enacting the five year statute of repose,j the ad¬ 
ministrative machinery of the government, wljieli had 
not lived up to its obligations, sought relief. Indeed, 
they went so far as to urge Congress to abolish the 
entire limitation on collection provided the assessment 
was made within the statutory period. This Congress 
refused to do. The efforts of all our courts should be, 
therefore, to set* that these statutes are strictly con- 
strued and that the Congressional intent to give repose 
to the taxpayers lx* not set at naught through interpre¬ 
tations contrary to the very purpose sought tp be ac¬ 
complished. The statute being one of repose is to be 
construed liberally in favor of the taxpayer and rig¬ 
idly against the Appellee. Therefore, since the statute 


applies in direct terms against the Appellee, 
take itself without the statutory limitation 


instrument which, in express terms and beyond rea- 


it must 
bv an 
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sonable doubt, accomplishes such a result. The bone- 
til of t li«• statute to which tin* taxpayer is entitled is 
not to l,r taken from him by drawing inferences. 

W1IKX ALL IS SAID AND DONE, AND CON¬ 
SUMMATION IS (; IVKN To THK DIFFKRKNCES 
OF OPINION AMONGST EMINENT JURISTS, 
Who FIXt) TIIF VAKloFS PROVISIONS OF 
THK STATUTES AMBIGUOUS AND IN CON¬ 
FLICT. oNK CONCLUSION WF ARK BOUND TO 
REACH: THK STATUTK MUST BK CONSTRUED 
LIBKRALIiV IN FAVOR OF THK TAXPAYER 
(HOW KliS r. NEW YORK <f ALBANY LIGHT - 
KB AGE Ch.. SEBBA). AND ALL DOUBT RE- 
SoLVKD IN ITS FAVOR AND THE AGREE¬ 
MENTS MUST BK STRICTLY CONSTRUED 
A(; a INST TUK COYKRNMKNT. ADOPTINO 
T11KS K W K LL I: K( *< MINI Z K I) CONC E PTS 
LEADS BUT To THK CONCLUSION THAT THE 
APPELLANT MUST SUCCEED. 

For these reasons, we respectfully submit that re- 
irardle>s of'the validity of tin* waivers because of lack 
of «•«>n«s;(h■ j'fiti<»n or exerution alter tin* statute bad run, 
tlire are ineffective to authorize the collection of the 
alleged deficiency in tax. That being so, the decision 
of the United States Board of Tax Appeals should be 
reversed and tin* deficiency disallowed. 

Respectfully submitted, 

Autih’r B. Hyman, 

2 Rector Street, 

New York City. 

Kahi. D. Loos, 

Munsoy Building, 
Washington, D. C., 

Amici Curiae. 




